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CAUTION

This handbook is designed to serve as an introduction to the organization, powers, duties and
procedures of boards of adjustment in New Hampshire. However, given the unique nature of
individual parcels of land across the state and the wide variety of development proposals, this material
should be taken only as a guide. Obviously, all principles outlined herein may not be entirely applicable

to every parcel or proposal in the state.

Accordingly, this guide should be used as a starting point for discussions regarding a particular parcel
or proposal. Cases, treatises, statutes, court rulings and the like referred to in this guide should be
checked to determine whether they have been reversed, distinguished, amended, or whether they are

even applicable to the unique parcel under consideration.

This material is being offered as a service to users and is considered “as is” without any expressed or
implied guarantee or warranty by the State of New Hampshire or any subdivision thereof pertaining

to the operation and administration of the board or for the accuracy of the information provided.

It is strongly suggested that your board always seek legal counsel whenever there are any

procedural or substantive legal questions.
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INTRODUCTION

Zoning boards of adjustment have played a vital, but little-noticed, role in the development of New
Hampshire communities. Sometimes praised, sometimes criticized, they have continued to perform
their principal role — reviewing applications for zoning variances, special exceptions, equitable waivers
of dimensional requirements, and hearing appeals from the decisions made by administrative officials
— all without much fanfare. To a large extent, the success or failure of zoning administration rests on
the proper exercise of judgment by members of the board of adjustment, and the job is not an easy

one.

The first rudimentary land use controls date back at least several thousand years, but the modern
concept of zoning began early in the twentieth century. As our nation and its cities grew in size and
complexity, it became apparent that haphazard growth and mixing of industry, commerce, and
housing were resulting in a loss of land values. Several major cities began experimenting with
ordinances that restricted the use of land by districts or zones; other cities were quick to follow. More
recently, smaller cities and towns have enacted zoning ordinances and maps, recognizing that their

health, safety and welfare depend on protection against ill-considered and indiscriminate use of land.

When New York City enacted the first comprehensive zoning ordinance and map in 1916, unusual
features of the topography, odd shaped lots, and drainage conditions required that some flexibility be
provided to ensure proper use and enjoyment of the property and to avoid charges of confiscation
that could result from strict application of the ordinance. As states passed enabling legislation granting
communities authority to zone, they also required that the local ordinance provide for a board of

adjustment with defined powers and duties.

Because this legislation presented new concepts, questions of constitutionality were raised. The
United States Supreme Court ruled that enactment and enforcement of zoning laws was a proper
application of the police powers that reside in the individual states. Because municipalities are created
by the state, the cities and towns have power to act only in accordance with state-permitting legislation.
For this reason, the powers granted to a zoning board of adjustment must be consistent with
enabling legislation. The New Hampshire Supreme Court has stated: ““The board of adjustment is
an essential cog in the entire scheme of a zoning ordinance, and that lacking it, the ordinance before

us is invalid as a zoning ordinance.” Jaffrey v. Heffernan 104 N.H. 249 (1962).
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New Hampshire’s planning-enabling legislation, Revised Statutes Annotated (RSA) 672-678, and the
local zoning ordinance and map, provide the legal basis for the board of adjustment’s work. Each
board member should be completely familiar with them. While zoning ordinances can and should be
tailored to the particular community, there is one thing they all require — the creation of a zoning board
of adjustment. It has been said that the only reason zoning, as a comprehensive land use planning
technique, has been upheld as constitutional in the courts is due to the existence of the ZBA as a
“constitutional safety valve.” The ZBA provides the necessary flexibility to ensure that the ordinance

is applied equitably to all property.

In addition to statutory law, there is also “case law,” which is the courts’ interpretation of statutes and
ordinances as applied to specific cases. In theory, case law clarifies the provision contained in both
state and local regulations. That said, statutes are amended by the legislature and courts regularly issue
new case law involving different sets of facts. So, while hard and fast rules that cover all situations are

virtually impossible to state, broad principles can be presented.

This handbook is an administrative tool to acquaint board members and other interested persons with
a discussion of the basic responsibilities of the board of adjustment and to suggest procedures by

which the work of the board can be carried out in a fair and effective mannet.

Planning boards, which have the task of formulating the zoning ordinance and zoning map, may also
find the handbook useful. The board of adjustment cannot carry out its duties if it must work with a
zoning ordinance and map that is poorly prepared, contains questionable provisions, or fails to carry
out its purpose in an explicit manner. A good zoning ordinance is an essential base for good zoning

administration.
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New Hampshire Municipalities Without a Zoning Ordinance
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NEW HAMPSHIRE VILLAGE DISTRICTS

WITH ZONING ORDINANCES

This table includes those village districts identified by NH OPD as of December 2021 and does not
represent a comprehensive review of all village districts in the state. As more village districts that have
adopted zoning are identified, this list will be updated.

VILLAGE DISTRICT TOWN R NING COUNTY S IDEIANIOY
COMMISSION DATE
Haverhill Corner Precinct Haverhill North Country Grafton 2/27/89
Council
Central New
Hopkinton Village Precinct Hopkinton Hampshire Regional Merrimack 2/29/60
Planning Commission
Kearsarge Lighting Precinct Conway North COL.I ntry Carroll 2/13/73
Council
Little Boar’s Head North Rockmghan} I"lanmng Rockingham 9/7/37
Hampton Commission
Lower Bartlett Water Precinct Bartlett North COL.mtry Carroll 4/1/80
Council
Mountain Lakes Village District Haverhill Nor(t:h ucnocl:In try Grafton 3/16/96
0
North Walpole Village District Walpole Southwest Regional Cheshire 10/6/36
p g p Planning Commission
Rye Beach Village District Rye Beach Rocklnghan.l ?lannlng Rockingham 9/24/37
Commission
Scabrook Beach Village District | Scabrook | Rockingham Planning | p 1o opam | 3/30/77
Commission
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Under this authority, the board of adjustment has the power to grant those exceptions that are clearly
specified in the zoning ordinance. The legislative body, in enacting the ordinance, established what
can be granted as an exception and the conditions which must be met before the board of adjustment
may grant it. Unless a particular use for which an application is submitted is stated in the ordinance
as being explicitly allowed by special exception, the board of adjustment is powerless to grant a special
exception for that use. If this fact can be kept in mind, there should be no confusion between the
meaning of “special exception” and “variance.”

A variance is permission granted to use a specific piece of property in a more flexible manner than
allowed by the ordinance; a special exception is a specific, permitted land use that is allowed when
clearly defined criteria and conditions contained in the ordinance are met. Providing for special
exceptions makes it possible to allow uses where they are reasonable in a uniform and controlled
manner, but to prohibit them where the specified conditions cannot be met. Requirements, in this
sense, are measurable qualifications that are the same at all times and places and can be expressed in
specific terms.

It is important to remember the key distinction between a special exception and a
variance. A special exception seeks permission to do something that the zoning
ordinance permits only under certain special circumstances, e.g., a retail store over
5,000 square feet is permitted in the zone so long as certain parking, drainage and
design criteria are met. A variance seeks permission to do something that the ordinance
does not permit, e.g., to locate the commercial business in an industrial zone (formerly
termed a “use” variance), or to construct the new building partially within the side set-
back line (formerly an “area” variance); and, as is set forth below in more detail, the
standards for any variance without distinction are the subject of much judicial
interpretation and flux.

A use permitted by special exception is also distinguishable from a non-conforming
use. As described above, a special exception is a permitted use provided that the
petitioner demonstrates to the ZBA compliance with the special exception
requirements set forth in the ordinance. By contrast, a non-conforming use is a use
existing on the land that was lawful when the ordinance prohibiting that use was
adopted. See 1808 Corporation v. Town of New Ipswich, 161 N.H. 772 (2011)(holding that
ZBA did not err in ruling that office building permitted by special exception is not
entitled to expand per doctrine of expansion of nonconforming use).

In the case of a request for special exception, the ZBA may not vary or waive any of
the requirements set forth in the ordinance. See Tédd v. Town of Alton, 148 N.H. 424
(2002); Mudge v. Precinct of Haverhill Corner, 133 N.H. 881 (1991); and New London Land
Use Assoc. v. New London Zoning Board, 130 N.H. 510 (1988). Although the ZBA may
not vary or waive any of the requirements set forth in the ordinance, the applicant may
ask for a variance from one or more of the requirements. See 7808 Corporation v. Town
of New Ipswich, 161 N.H. 772 (2011) (noting that petitioner was allowed to use its
building for office space because it had a special exception and was allowed to devote
3,700 of its building’s square footage for such a use because it obtained a variance
from the special exception requirement that the building's foundation not exceed 1,500
square feet).
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The Zoning Board of Adjustment in New Hampshire, NH OSI Spring Planning & Zoning
Conference, April 2018; presented by Christopher L. Boldt, Esq., Donahue, Tucker, & Ciandella,
PLLC.

The practical application of a special exception may be illustrated by a hypothetical case of a rural
town that has no industrial zone but wants to allow industries to locate in a particular district under
certain circumstances. One condition, which must be stated in the ordinance, might be that the
proposed industry would not create a hazardous traffic condition. Whether or not the traffic
conditions generated by a particular industry would be hazardous would depend on the type of
operation proposed; the road in question; the set-back of buildings on nearby lots; the location of
intersections, school crossings, parks and homes; and off-street parking provisions.

It would not be possible to set uniform requirements in the ordinance, such as the number of persons
who may be employed, that would prevent traffic hazards in all cases and yet not be needlessly
restrictive in a specific case. By referring the matter to the board of adjustment, it is possible to
consider each case on its own merits and still remain within the intent and purpose of the ordinance.
“There must... be sufficient evidence before the board to support a favorable finding on each of the
statutory requirements for a special exception.” Barrington East Cluster Unit 1 Owner’s Association v.
Barrington, 121 N.H. 627 [1981].

Special exceptions are sometimes used to control the location of specific commercial or industrial uses
such as public utilities, gas stations and parking lots, which may appropriately be located in residential
districts. Schools, hospitals, nursing homes, and other establishments with similar location problems
often require approval as special exceptions subject to conditions spelled out in the zoning ordinance.

The granting of a special exception does not alter the zoning ordinance, but applies only to the
particular project under consideration. An application for an additional similar use on the same parcel
would have to be considered separately by the board and approved or denied based on the application
and the conditions required.

The board of adjustment cannot legally approve a special exception for a prohibited use if the
ordinance does not identify that use. Also, the board cannot legally approve a special exception if the
stipulated conditions do not exist or cannot be met. On the other hand, if the special exception is
listed in the ordinance and the conditions are met, the board cannot legally refuse to grant the special
exception even though it may feel that the standards are not adequate to protect the neighborhood.

Three questions must be answered to decide whether or not a special exception can be legally granted:

1. Is the use one that is ordinarily prohibited in the district?

2. Is the use specifically allowed as a special exception are not met, the board cannot allow it;
under the terms of the ordinance? however, if the conditions are met, the
. ) ) ) board must grant the special exception.”
3. Are the conditions specified in the ordinance for Shell Oil v. Manchester, 101 N.H. 76

granting the exception met in the particular case? (1957).

“If the conditions for a special exception

In Sklar Realty Inc. v. Merrimack and Agway, Inc., 125 N.H. 321 (1984), the supreme court added a new
dimension to the validity of a special exception in certain circumstances. If conditions imposed by a
planning board under site review authority substantially alter a plan for which a special exception has
been granted, the board of adjustment must review its original approval. The court stated, “[w]e hold
it was error to conclude that the special exception necessarily survived the change in... plans. The
[planning] board may not enter a further order favorable... [to the applicant] unless the ZBA reaffirms
its own order after a consideration of the second plan.”
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On the other hand, some other aspects of a variance determination have more to do with interpreting
the zoning ordinance. For example, if the board finds that a particular kind of use is reasonable in a
particular district (another element of the hardship determination) it would raise questions if the board
found that the same kind of use was not reasonable in the same area in a later case.

Appeals of administrative decision tend to be more about what the ordinance means as it applies to a
particular property, and once the board has decided what a particular word, sentence, or paragraph
means, it may be inappropriate to decide differently in the future. Part of the point of an administrative
appeal is not just to resolve a particular dispute, but to provide guidance to the administrative official
in the future.

Special exceptions are specific uses allowed in a district provided they meet the criteria specified in the
ordinance and the nature of one proposed use may not be exactly the same as another use which may
meet the review criteria. Therefore, it is important that the board review each application individually
on its own merits and come to a decision based on the specific facts of that application.

The board can simplify matters by considering each requirement necessary for the granting of a
variance or special exception separately rather than treating the question as a whole. With this done,
there should not be any confusion as to whether the final decision was based on legal grounds.

Caution, however, should be exercised not to treat the decision-making process merely as a tabulation
of votes on the various approval requirements by each member. Failure to satisfy any one of the
review criteria is grounds for denial and that “passing” on 3 of the 5 variance criteria should not result
in an approval of the appeal. There should be one cleatly stated motion to “approve for the following
reasons...” or to “disapprove for the following reasons...,” duly seconded, discussed, and voted upon
by the whole board. If the motion fails, members have the ability to make a different motion to then
act upon. Failure of a motion does not mean that the opposite prevails.

The legislature codified this principle in 2018 with revisions to RSA 674:33, III. Whereas the
prior version of the statute required three votes to reverse an administrative action or to approve

an application, it was silent on denials. As now drafted, three concurring votes are required “to
take any action on any matter on which it is required to pass.”

In other wotds, if a motion to grant a variance fails by a 2 in favor, 3 opposed margin, that does not
mean that the variance is automatically disapproved. In such a case, one of the three members who
disapproved the motion should now propose their own new motion to disapprove the application
stating the reasons for denial. The board should then vote on that motion which would likely pass,
3-2. This is especially important when there are fewer than 5 board members present since motions
could result in a tie. Alternate motions should be put forward but if the board truly cannot find
something at least 3 members can agree on, the meeting should be continued until a fifth member can
be present.

Since three votes are necessary to take any action, if there is not a full board, even with alternates
serving, the chair should give the applicant the option of postponing the hearing until five members
are present and available to vote. If the applicant chooses to proceed with the hearing, he/she should
be advised that a hearing before a 3- or 4-member board will not be grounds for a rehearing in the
event the application is denied. The vote should be made on a motion to approve or disapprove the
appeal and should incorporate all of the reasons for the decision. If a motion to approve does not
receive three votes, the application is not automatically denied. A further motion, with reasons for
the denial, should be offered and another vote taken. The applicant and others should be able to
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able to demonstrate that each of the requirements are met, the ZBA must deny the special exception.”
Jensen’s v. City of Dover, 130 N.H. 761 (1988)."

Is the application a request for a variance?
If so...

o Would granting the variance not be contrary to the public interest?

o Could the variance be granted without violating the spirit of the ordinance?

o Would granting the variance do substantial justice?

o Could the variance be granted without diminishing the value of abutting properties?
e Would denial of the variance result in unnecessary hardship to the owner?

If the answer to all five questions is yes, the variance should be granted. If the applicant fails to meet
any ONE of the five variance requirements, it cannot be legally granted and should be denied.

Is the application a request for an Equitable Waiver of Dimensional Requirements?

e Does the request involve a dimensional requirement, not a use restriction?
o If the answer is yes, the board can move on to the specific findings to grant the waiver.
o Has the violation existed for 10 years or more with no enforcement action, including written
notice, commenced by the town?
or

e Was the nonconformity discovered after the structure was substantially completed or after a vacant
lot in violation had been transferred to a bona fide purchaser, and was the violation not an
outcome of ignorance of the law or bad faith but as the result of a legitimate mistake?

If the answer is yes to either, the board can move on to the additional findings to grant the waiver:

e Does the nonconformity not constitute a nuisance or diminish the value or interfere with future
uses of other property in the area?

e Would the cost of correction far outweigh any public benefit to be gained?
If the answer to each of the above is yes, the board shall grant an equitable waiver.

The power to grant appeals should be treated with respect and with the knowledge that the task of
the board of adjustment is to correct inequities, not to create them.

12 The Pit & The Pendulum, Attorneys Bates and Mitchell, New Hampshire Municipal Association, Municipal Law
Lecture Series, Lecture #3, 1995, pg. 16.
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