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Part I – Recent Statutory Changes 
    

CRITERIA FOR A ZONING VARIANCE.  2009 CH. 307 (SB 147) eliminates the 
Court-created distinction between use variances and area variances, thus 
legislatively reversing the case of Boccia v. Portsmouth, 155 N.H. 84 (2004).  
The language used in the statute is not 100% the same as any prior court-case 
depiction of the variance standards, but the new law contains a statement of 
intent which makes clear that the intent is not to create yet a new standard, but 
rather that all variances (whether use or area is involved) are to be evaluated 
under the “unnecessary hardship” standard set forth in Simplex Technologies v. 
Town of Newington, 145 N.H. 727 (2001) and later case law expounding upon 
the Simplex standards.  

COMMENTS: There are two primary mistakes I’ve seen Zoning 
Boards make in their variance decisions since this change in law: 
 1. “Unnecessary Hardship” is still the most important 
variance test.  90% of all cases taken to court still hinge on this 
test.  Don’t let the fact that it’s last in the statute fool you!  Don’t 
allow applicants to downplay its importance by addressing it last.  
My recommendation is to start with the “hardship” test whenever 
you write a variance decision. 
 2. What does the “reasonable use” prong mean?  The 
statutory definition of “unnecessary hardship” is as follows:  

“For purposes of this subparagraph, ‘unnecessary hardship’ 
means that, owing to special conditions of the property that 
distinguish it from other properties in the area: 

(i) No fair and substantial relationship exists 
between the general public purposes of the ordinance 
provision and the specific application of that provision to the 
property; and 

(ii) The proposed use is a reasonable one.”  
The worst mistake I’ve seen boards make is to believe that the 
second prong of the test is an invitation for them to exercise purely 
subjective judgment over “reasonableness” – even to determine 
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that the ordinance restriction itself is unreasonable.  Wrong! The 
“reasonableness” must result from the property’s special 
conditions!  The phrase “owing to special conditions of the 
property” is part of the “reasonableness” test.  What board 
members should be doing is to begin with the presumption that the 
use is unreasonable (because it violates the ordinance) and then to 
determine whether there exist “special conditions” which make the 
proposal a “reasonable” use instead.  

*   *   *  
PLANNING BOARDS CANNOT REGULATE TIMBER HARVESTING.  2011 CH. 
85 (SB 104) prohibits a planning board from regulating timber harvesting 
operations which are not otherwise part of a subdivision or site plan 
application.  

NOTE:  This law applies only to regulation by planning boards, 
and should be read together with RSA 672:1, III-d and III-e to 
ascertain the extent to which a zoning ordinance may regulate 
these activities.  (Generally speaking, these laws establish a 
presumption that forestry is permitted, in the absence of explicit 
language to the contrary in a local ordinance.)  

*   *   *  
PLANNING BOARD MEMBERS SERVING ON OTHER BOARDS. 2011 CH. 190 
(HB 409) loosens the restrictions.  Previously no two planning board members 
could serve on any other local board.  Now the prohibition extends only to two 
or more planning board members serving on the local governing body, 
conservation commission, or other local land use board (such as a ZBA).  

*   *   *  
RE-DIVIDING INVOLUNTARILY-MERGED LOTS.  2011 CH. 206 (HB 316) 
amplifies the 2010 statute prohibiting towns from mandating lot merger, and  
allows an owner whose lots were previously merged without his/her consent to 
apply to the local governing body to have the lots “restored to their pre-merger 
status” − if the application is made prior to December 31, 2016.  The decision 
of the governing body is appealable to the ZBA.  The town must post a 
prominent notice until 12/31/2016 notifying owners of this option.  However, 
if a former owner voluntarily merged the lots, the current owner is estopped 
from re-dividing them.  The law also says that separation of previously-merged 
lots will not cure any non-conformity with current ordinances.  

This statute, while quite detailed, does not resolve the following 
issues: 
 (a) What counts as a ‘pre-existing subdivided lot’? (For 
example, what about lands that have been in common ownership 
forever but are on different sides of a highway?  What about a 
subdivision plat which was recorded before the creation of the local 
planning board, but none of the lots was ever separately sold?) 
 (b) What counts as voluntary consent?  (See case 
summaries for the Roberts and Landrigan cases, below) 
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 (c) Under RSA 674:39-a, a notice of a “voluntary merger” 
must be “endorsed in writing by the planning board” and recorded in 
the Registry of Deeds.  There is no similar recording requirement for 
a “restoration to pre-merger status.”  It certainly seems a good idea 
for the local governing body to adopt some kind of recording 
requirement.  After all, disputes over the “one-lot-or-two” issue 
normally develop precisely because of the lack of adequate records 
in the past.   

*   *   *  
EXEMPTION FROM CHANGED REGULATIONS EXTENDED. 2011 CH. 215 
(SB144) changed the “Four Year Exemption” law (RSA 674:39) into a five-
year exemption.  It also extended from 12 months to 24 months the time period 
during which “active and substantial development” must occur.  

Comments:   A few issues remain unclear about the application of 
RSA 674:39 (either existing or as amended): 
 (a) When does the 5-year period start?  The statute says it 
applies to “properly recorded” plans, but the exemption is described 
as “a period of 5 years after the date of approval.”  What happens 
when there are substantial conditions precedent, and the recording 
happens several years after the board’s vote? 
 (b) What does the “vesting” − which kicks in if substantial 
completion of improvement occurs before the end of the 5 years − 
consist of?  Is the project completely free of any time deadlines at 
all after that?  (My view has been that the vesting is retained only if 
the project remains in compliance with all conditions of approval − 
including, for example additional time deadlines for the completion 
of later phases in a phased development). 

*   *   *  
LANDOWNER QUASI-IMMUNITY. 2012 CH. 214 (HB 1551) revises RSA 
212:34 – the NH statute which confers strong protection from liability upon 
those landowners who give permission to the public for recreation activity on 
their land, without charge.  The statute is re-formatted using definitions 
(previously missing).  Among the substantive 2012 changes are:  

(a) A provision which says that a landowner’s posting of warnings does not 
give rise to any liability based on the inadequacy of the warning, if the 
underlying activity is covered by this statute (in other words, an owner can 
post a warning without undertaking any tort-law duty to those being warned); 
and  

(b) A provision which says that a plaintiff who loses on a liability claim as 
a result of this statute may be required to pay the landowner’s attorneys’ fees 
if the claim did not have a reasonable basis.  

NOTE:  The liability protections under this statute apply to 
municipal properties, the same as to private properties.  

*   *   *  
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CONSERVATION COMMISSION MEMBERS ON PRIVATE PROPERTY. 2012 CH. 
202 (HB 514) prohibits members of a local conservation commission from 
“enter[ing] private property to gather data about the property…” without 
permission of the landowner (or a warrant).  The permission can be oral or 
written, but if it is oral, someone must make a written record of it.  

COMMENTS: (a) This bill contains no overt exceptions – for 
example, for lands where the owner has already granted general 
public access, or where there is an existing conservation easement 
guaranteeing public access. Thus this new law, at least on its face, 
leaves conservation commission members with less freedom vis-à-
vis private property than other citizens! 
 (b) Despite the seeming flippancy of the above comment, 
the safe and smart procedure for all persons acting as agents of 
any unit of government is never to enter private property without 
some type of provable permission (or a warrant, e.g. an 
Administrative Inspection Warrant).  Otherwise, you could face a 
federal lawsuit under 42 U.S.C. §1983 for using state authority to 
violate property rights without Due Process.   

*   *   *  
PROTECT ARCHEOLOGY.  2013 CH. 76 (HB 295) enables planning boards to 
adopt protections for archeological resources in the master plan, subdivision 
and site plan regulations.  The master plan must first identify areas of the town 
which have archeological sensitivity.  If so, the board can require cataloguing 
and protection of the resources in those areas as a condition of its approvals.  

[“Archeological resources” isn’t defined here.  Do you suppose it 
includes those multi-year piles of paper in the back of my car!?]   

*   *   *  
HOW LONG DO VARIANCES & EXCEPTIONS LAST?  Under 2013 CH. 93 (SB 
12),  an owner is given – as a matter of state law – at least 2 years within 
which a variance or special exception granted by a Zoning Board may be 
“exercised” before it expires.  (Local regulations or decisions may extend the 2 
years, but may not reduce it.) 
 In addition, if a planning board application is filed in reliance on the 
variance or exception (presumably at any time within the 2 years, although 
that’s not clear), then the variance or exception cannot expire until 6 months 
after the “resolution” of such a planning board application.   

COMMENTS:  This law leaves (at least!) two areas of uncertainty: 
 1. How much work must be undertaken in order “exercise” a 
variance within the 2 year period?  Who knows, but I suspect the 
line will be similar to the “substantial construction” threshold as set 
forth in AWL Power, Inc. v. City of Rochester 148 N.H. 603 (2002). 
 2. What constitutes “resolution” of a planning board 
application for purposes of the 6-month provision – for example in a 
case where the board makes a decision, but it isn’t final due to 
unfulfilled conditions precedent?  ADVICE FOR BOARDS:  Again, 
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who knows, but unless there’s a strong reason to do otherwise, it 
makes sense to give an applicant the benefit of the doubt on this 
point, but also to avoid indefinite delays by mandating a time within 
which all conditions precedent must be met.   
 3. Note:  This new law does not address the question of 
how long a variance or special exception lasts after it’s been 
exercised.  Case law tells us in most cases it becomes ‘vested,’ 
runs with the land, and lasts indefinitely unless abandoned (similar 
to a nonconforming use).  

*   *   *  
PLANNING BOARD APPEALS TO ZBA.  2013 CH. 179 (SB 49) simplifies the 
process of appealing a planning board decision which contains elements of 
zoning ordinance interpretation, and hence is appealable to the board of 
adjustment under RSA 676:5, III.  Under prior case law the zoning elements of 
the PB decision had to be appealed to the ZBA under the ZBA’s timetable for 
administrative appeals, with the remaining planning elements appealed 
(sometimes simultaneously) to court under the timetable of RSA 677:15 – and 
woe be to anyone who missed either deadline!  
 Under the new law, by contrast, any appeal to the ZBA under 676:5, III 
delays the time for filing the court appeal, until 30 days after the ZBA makes 
its decision.  Also, if the court receives an appeal, and decides that some 
element of that appeal should have gone to the ZBA under 676:5, III, the court 
appeal is stayed until the ZBA acts.  Thus traps for the unwary have been 
greatly reduced!  

COMMENTS:  Read RSA 676:5, III carefully!  Very few planning 
board decisions are appealable to the ZBA!  This law applies to a 
very narrow category of cases, where both of the following are true:  
(A) The planning board must have been exercising subdivision or 
site plan review.  (If the planning board was exercising some type of 
permit or conditional use authority explicitly delegated to it by the 
zoning ordinance, this law does not apply at all, and those appeals 
go directly to court.)  (B) Even where the planning board is 
exercising subdivision or site plan review, the only issues that can 
(and must) be appealed to the ZBA are issues where the planning 
board has applied or interpreted the terms of the zoning 
ordinance. Interpretation and application of subdivision or site plan 
regulations are not appealable to a board of adjustment. 
 ADVICE to TOWNS:  The best way to deal with this issue is 
to avoid it!  A planning board can require all subdivision and site 
plan applications to be reviewed by the local zoning administrator 
for zoning compliance before being reviewed by the planning 
board.  That way the decisions interpreting the zoning ordinance can 
be made by the administrative officer (not the planning board), and 
appealed to the ZBA as part of the ‘normal’ zoning administrative 
appeal process under RSA 674:33.   

*   *   *  
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SPRINKLERS FOR RESIDENCES.  2013 CH. 207 (HB 278) reaffirms that a 
planning board cannot require sprinklers to be installed in one- and two-family 
residences, as a condition of a permit… BUT…if an applicant voluntarily 
offers to install sprinklers as part of an application, such a requirement can be 
enforced as a condition of approval.  

COMMENT:  How does a board prove that the offer to install 
sprinklers was voluntary?  In my view the board must avoid even a 
hint that the application would have been denied without such an 
offer.  The best way to do that is to always give an alternative in 
your decision.  E.G.: “Condition #__. Automatic fire suppression 
sprinklers per NFPA ____ shall be installed in accord with the 
applicant’s offer, or, in the alternative, the applicant may substitute 
the following fire suppression measures, plans for which shall be 
presented to and approved by the Board following further noticed 
public hearing…” 

*   *   *  
STATE PREEMPTION OF LOCAL TELECOMMUNICATIONS REGULATION.  Up to 
now, the only preemption of local zoning regulation of telecommunications 
facilities (cell phone towers, anntennas, etc.) has come from the federal 
Telecommunications Act of 1996, see Daniels v. Town of Londonderry, 157 
N.H. 519 (2008).   

Now however, 2013 CH. 267 (SB 101) restricts, as a matter of state 
preemption, the type of local review most applications will be subject to.  
Specifically a proposal to “collocate” a personal wireless service antenna on an 
existing cell tower, building, water tower, electric pole, etc., is not subject to 
local ordinances or review procedures, and may not be made subject to any 
variance or special exception requirement, but instead may only be reviewed 
by a town or city for building code compliance, and such review must be 
completed within 45 days, or the application is deemed to be granted.  [New 
towers, or “substantial modifications” (as carefully defined) to existing 
facilities, are not subject to these limitations.]  See statute for details.  

SURPRISE!  The common understanding of “collocation” is 
installing a new antenna on a structure or building where there is 
already at least one existing telecommunications antenna.  But 
that is not how the term is defined in this new law!  Here, the 
installation of a PWSF antenna on any existing structure (such as a 
church steeple) counts as “collocation” (and is thus preempted) 
even if there is no existing PWSF facility in/on that structure, 
unless the structure is being altered in certain major ways set forth 
in this law – such as increasing the height of the structure by more 
than 10%, or increasing the area of an equipment compound by 
more than 2500 square feet. (Hey, that’s larger than my house!)  In 
short… this new law leaves a huge potential for altering the visual 
characteristics of your town, with the town having no authority over 
those alterations.  This law thus represents a giant step away from 
NH’s tradition of local control.  

*   *   * 
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DAMAGES FROM ROAD, CULVERT & DRAINAGE WORK.  2013 CH. 16 (HB 
575) clarifies the process for determining whether a landowner will be 
awarded damages when a municipality alters the grade or drainage of a 
highway (Routine ditch cleaning, grading and identical replacement of existing 
structures are excluded from this law).   

1. Except in an emergency, the owner must be given advance notice and a 
chance to meet with the governing body (selectmen in towns) prior to the work 
being done.  If that notice is given, this law becomes that owner’s exclusive 
remedy (rather than a tort lawsuit). 

2. The selectmen, if requested by the owner, assess potential damages in 
the same manner as in a highway layout, subject to appeal to the superior 
court. 

3. While the owner may ask for a jury trial on the issue of damages for any 
property interest taken (as the NH Constitution provides), the municipality’s 
decisions concerning the type and scope of the work cannot be reviewed by a 
jury, and are reviewable by a judge only on an abuse-of-discretion basis (thus 
paralleling the doctrine of good faith discretionary immunity). 

4. A statement of intent says this new law does not alter the substantive 
rights and duties of municipalities vis-à-vis highway grades and drainage.  

*   *   *  
ZONING ENACTMENT IN “SB2” MUNICIPALITIES.  2014 CH. 7 (HB 1124) 
does two things: (a) It excludes planning board hearings on proposed zoning 
amendments from the “SB2” official ballot hearing schedules under RSA 
40:13. (b) It permits “SB2” municipalities to adopt an emergency zoning and 
planning ordinance pursuant to RSA 675:4-a at a special meeting held during 
the year.  Previously SB2 towns could not do this.  

*   *   *  
OWNER NOTICE WHEN DISCONTINUING CLASS VI HIGHWAY.  2014 CH. 41 
(HB 1109) requires landowners abutting any Class VI highway which is 
proposed to be discontinued, to be given 14 days’ notice prior to the town 
meeting at which the action is proposed to occur.  If the warrant article is 
petitioned, the petitioners must pay the cost of the notices.  

*   *   *  
LAND USE ENFORCEMENT – CLARIFICATION OF “SUBSEQUENT OFFENSE.”  
2014 CH. 77 (SB 347) – among other things – says that if a landowner who is 
cited for a land use violation under RSA 676:17 fails to respond to the citation 
within the time provided, that owner becomes subject to the “subsequent 
offense” penalty in that statute.  [Note:  The “normal” civil penalty is $275 per 
day of violation beginning either on the day of conviction or on the day the 
person receives written notice of the violation.  The “subsequent offense” 
penalty is $550 per day of violation.]    

*   *   * 



8 
 

  

Part II – Court Decisions 2011-14 
 

NOTE:  These summaries are based on NH Supreme Court 
opinions. Pages and citations are omitted. These are “red flags” 
only. If your interest is grabbed, read the whole thing!  
Comments here are meant only as very generic. They should not be 
construed as advice on any pending controversy, or as a substitute 
for consulting one’s own attorney.  

    
1. STANDING:  Neighbors Not ‘Aggrieved’ Without ‘Particularized 
Harm.’  Golf Course Investors of NH v. Town of Jaffrey, 161 
NH 675 (April 12, 2011). 

 
GCI got subdivision approval to convert a historic house to 4 condo units.  
Neighbors living 450-2400 feet away believed the project was too dense, under 
the zoning ordinance, absent a special exception from the ZBA.  They 
appealed, first to the ZBA, then to court.  The Supreme Court held they lacked 
standing. 
 “To determine whether a non-abutter has a sufficient direct, definite 
interest to confer standing, the trier of fact may consider factors such as the 
proximity of the challenging party’s property to the site for which approval is 
sought, the type of change proposed, the immediacy of the injury claimed, and 
the challenging party’s participation in the administrative hearings” (citing 
Weeks Restaurant v. Dover, 119 NH 541 (1979)). 
 Here there was no issue with proximity.  The problems were: (a) Most of 
the neighbors’ group hadn’t even attended the subdivision hearing; (b) They 
hadn’t expressed any specific way their properties would be adversely 
affected; and (c) In fact, they had actually expressed support for the project − 
as long as the special exception was applied for and granted.  Thus, the Court 
said they did not meet the multi-factor Weeks Restaurant test, and had no 
standing.  

 [Even though they weren’t taking this lying down!]   
COMMENTS: 
 (a) BURDEN OF PROOF.  Importantly, the Court said here 
that any time standing is challenged, the burden lies on the party 
claiming standing to assert − at the local board level − the facts 
constituting the ‘particularized harm’ claimed.   The neighbors’ 
group’s failure to do that was a big reason they lost here.  
 (b) BUT WHAT ABOUT CUMULATIVE IMPACT?  The 
result here is troubling to me.  The zoning density provision at issue 
clearly sought to protect the neighborhood against overcrowding.  
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Overcrowding is a cumulative thing, from which almost no one 
suffers ‘particularized’ injury attributable to one single violation.  My 
fear is that under Golf Course Investors there will be times when no 
one would count as being “aggrieved” even though the integrity of 
the ordinance requirement is indeed being threatened.  Note, 
however, that the Weeks Restaurant test is one which explicitly 
applies only to non-abutters.  

*   *   * 
 
 

2. STANDING: Alleged Precedent-Setting Nature Of ZBA Decision 
Does Not Create ‘Aggrievement.’ Hannaford Bros. Co. v. Town 
of Bedford, 147 N.H. 764 (April 25 2013). 
   

Hannaford tried to appeal the ZBA’s grant of a size variance for another 
supermarket 3.8 miles away.  Using the well-known test from Weeks 
Restaurant v. Dover 119 N.H. 541 (1979), the Court held that Hannaford was 
not “aggrieved” for purposes of standing to appeal under RSA 677:6.   

Hannaford had participated in the local hearings, thus satisfying one Weeks 
factor.  But it could not meet the test of identifying any particularized direct 
injury or interest which differed from that of the community at large.  The 
Court reiterated the rule from Nautilus v. Exeter, 139 N.H. 540 (1995) that an 
impact on business competition is not considered an injury under the law, and 
does not confer standing. 

Hannaford tried three other arguments:  (a) It claimed the decision would 
create a possible precedent that might injure its interests in the future.  But the 
Court said such speculation doesn’t constitute a direct injury. 

(b) It claimed its interests were affected because the ZBA’s variance 
decision expressly compared the applicant’s site with Hannaford’s site.  The 
Court said this still didn’t create a “direct affect” on Hannaford. 

(c) It argued it should be allowed to raise an Equal Protection claim based 
on similarly situated properties being treated differently.  The Court observed, 
first, that Hannaford had never applied for a variance, and thus wasn’t 
“similarly situated” with the applicant for Equal Protection purposes.  But 
irrespective of that, the raising of a constitutional claim is simply not a 
substitute for proving a direct injury.  Standing is a prerequisite for raising any 
substantive claim, including a constitutional one.  

ZBAs TAKE NOTE:  The “standing” issue is not just one for the 
courts.  Anyone appealing an administrative decision to a ZBA also 
must show that he/she/it is “aggrieved” under RSA 676:5, and the 
ZBA should apply the same tests the court used here.  

*   *   * 
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3. SCOPE OF A SPECIAL EXCEPTION: Expansion Of Use 
Requires New Special Exception; Nonconforming Use Test Doesn’t 
Apply.  1808 Corp. v. Town of New Ipswitch, 161 NH 772 (April 
26, 2011). 

 
In 1998 the 1808 Corp. had received a variance to expand an existing building, 
plus a special exception to use part of it as office space (in an otherwise 
residential zone), with the rest to be used as storage.  Now (in 2008) they 
sought to extend the office use into the area formerly used for storage.  The PB 
and ZBA both determined that they needed to apply for a new special 
exception.  The Supreme Court agreed. 
 The Court emphasized that the owner’s use of the questioned area for 
storage − while it hadn’t been an explicit condition of approval − had been 
plain from the application.  Thus this was not a case like N. Country Envtl. 
Servs. v. Bethlehem, 146 NH 348, where the scope of the original permit was 
unclear from the record. 
 1808 Corp. argued that the expansion of the office use should be allowed 
without a permit under the 3-part test for changes and expansions of 
nonconforming uses.  But the Court said their use was permitted via a special 
exception and variance.  It was not a nonconforming use − hence that test 
simply didn’t apply.   

The Lesson:  Where a use (or structure) is one which originated by 
a specific permit (e.g. special exception or variance), its scope will 
be governed by the scope of that permit, and not by the common 
law of nonconforming uses.  

*   *   * 
 

 
4. LOCAL REVIEW INDEPENDENT: Boards Not Required To 
Wait For State & Federal Review. Limited Editions Properties, 
Inc. v. Town of Hebron, 162 N.H. 488 (Sept. 22, 2011). 
   

This case involved a proposed subdivision whose access road included 
over 1700 feet at a 10% grade, including a switchback, up the very steep hill 
on the northwest shore of Newfound Lake.  The planning board disapproved it 
for reasons of esthetics, safety and environment.  Most of this decision turns 
on specific facts.  But the following generic-interest points can be gleaned: 

(a) The applicant asked for the road to be approved on a ‘conceptual’ basis, 
with final review to come after state and federal approvals were issued.  The 
board refused – instead issuing a final disapproval. The applicant claimed the 
decision was premature. They argued the board should have been required to 
wait, because (they claimed) state and federal approvals, if granted, would 
raise a presumption that the public interest has been adequately protected 
(citing Derry Senior Dev., LLC v. Derry, 157 NH 441).  But the Court said 
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there is no such presumption.  There was a presumption of adequacy in the 
Derry case, only because the Derry ordinance itself created one.  But there is 
no generic legal principle that state or federal review creates any 
presumption of adequacy for the local board.  Hence the Hebron board’s 
conducting of the local review on a completely independent basis was proper.  

[Indeed, ironically, under RSA 676:4, I(i) (as amended in 2010), a 
local board is in fact prohibited from delaying its review solely due 
to pending state or federal approvals.]  

(b) The Court also held that the developer’s intent for the road to remain 
private in no way negated the Board’s concern about the safety of the steep 
switchback, given that residents of the subdivision would still need to be 
reached by emergency vehicles.  

[Furthermore, planning boards should always remember that a 
developer’s intent is in no way controlling.  After a project is 
complete, lot purchasers are perfectly free to petition a town to lay 
out the road as a public highway under RSA 31:8 et seq. The 
planning board cannot preclude such a future petition, even by 
expressly conditioning approval on the road’s being private.]  

*   *   * 
 
 

5. VARIANCES: Sign Variances Granted Under New Statutory 
Tests.  Harborside Associates, L.P. v. Parade Residence Hotel, 
LLC, 162 N.H. 508 (Sept. 22, 2011). 

 
The Portsmouth ZBA had granted sign variances for a large conference-center-
type hotel, adjoining the existing Sheraton.  One variance was for the erection 
of parapet signs (otherwise prohibited by the ordinance). The other was for 
marquee signs larger than otherwise permitted.  
 (a) The trial court had overturned the parapet sign variance holding that it 
didn’t meet the ‘public interest’ and ‘spirit of the ordinance’ tests (two of the 
five variance standards) because “the only apparent benefit to the 
public…would be an ability to identify Parade’s property from far away.”  But 
the Supreme Court held that neither of these tests requires a finding of 
affirmative public benefit. Rather, both of these tests are “not contrary to…” 
types of tests.  The Court found the tests were met, and the parapet variance 
was remanded to the trial court for a decision on the ‘hardship’ test.  
 (b) With respect to the marquee sign variance, the Court applied − for the 
first time − the new statutory standard for ‘unnecessary hardship’ (RSA 
674:33, as amended in 2009 to eliminate separate ‘area variance’ hardship 
test).  The ZBA had held that the larger signs were justified by the sheer mass 
of the building.  Harborside argued that ‘uniqueness’ for hardship purposes 
cannot be satisfied by citing features of the proposed building.  But the Court 
disagreed.  It is true that ‘uniqueness’ cannot lie in the use for which the 
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variance is sought.  But here the building itself (as distinguished from its signs) 
was a permitted structure, and could thus provide the ‘uniqueness’ element.  
 (c) Harborside argued that the hotel could operate just fine without the 
larger signs, or indeed without any signs at all.  But the Court said that, 
following the Simplex case (Simplex v. Newington, 145 NH 727 (2001)), there 
simply is no requirement that the property be unusable without the variance.  
The question, rather, is whether the special conditions (or ‘uniqueness’) of the 
property render the proposed use reasonable.  
 (d) Harborside also argued that the other 4 variance requirements weren’t 
met because Parade could have achieved the same results by installing slightly 
smaller yet conforming signs.  But the Court said that’s beside the point.  The 
notion that the benefit must be one which cannot be achieved by some feasible 
method other than a variance “is based upon our now defunct unnecessary 
hardship test for obtaining an area variance.”  Since the Legislature has 
eliminated the separate ‘area variance’ standard, that test no longer applies.  

[NOTICE:  This is the first time the Court has allowed ‘uniqueness’ 
for hardship purposes to arise from some feature which 
(presumably) hasn’t even been built yet!  At first glance, such a rule 
would appear to permit manipulation by an applicant − i.e. by 
altering the underlying proposal so as to create grounds for arguing 
a hardship.  We’ll have to stay tuned.]  

*   *   * 
 
 

6. VARIANCES: New Legal Standard Constitutes ‘Material Change’ 
Mandating New Hearing For Previously-Denied Project. Brandt 
Devel. Co. of NH, LLC v. City of Somersworth, 162 N.H. 553 
(October 12, 2011). 

 
In 1994 Brandt had been denied a variance to convert a duplex to four dwelling 
units.  He applied again in 2009, and the ZBA refused even to hold a hearing 
on the basis of Fisher v. Dover, 120 NH 187 − under which a board is 
precluded, for reasons of finality, from holding a second hearing on a permit 
already denied, unless there is either a material difference in the application, or 
a material change of circumstances.   
 The Court held in essence that − due to the drastic change in its 
‘unnecessary hardship’ jurisprudence signaled by Simplex v. Newington, 145 
NH 727 (2001) − as well as Boccia v. Portsmouth, 151 NH 5 (2004) (which 
applied here because the facts arose prior to the statutory amendment in 2009) 
− a ZBA cannot refuse to re-hear any variance request decided under the older 
stricter standard.  The City argued that the ZBA had denied the older request 
based on all five variance criteria, and that four of them had not changed much 
since 1994.  But the Court said that, given that the centrality of the ‘hardship’ 
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concept to variances, the whole variance analysis could well turn out 
differently.  Hence the new request must be heard on its merits.  

Comment:  Watch out ZBAs!  Once this decision becomes better 
known, you could get a whole flood of ‘second try’ variance 
requests.  Note, however, that the Court has not yet held whether 
the 2009 change in the variance statute was substantial enough to 
open those same floodgates. 
 I would argue that this result seems inconsistent with Town 
of Auburn v. McEvoy, 131 NH 383 (1988), where a landowner was 
prohibited by reasons of res judicata from reopening a 3-year-old 
subdivision decision based on changes in case law standards.   

*   *   * 
 
 

7. VARIANCE APPLICATIONS Always Implicate The Issue Of 
Whether The Use Is Permitted. Bartlett v. City of Manchester, 164 
N.H. 634 (Feb. 25, 2013). 
   

A “grandfathered” church sought to start a “work-based, self-help 
organization” on church grounds, to aid persons with mental illness with their 
education, employment, and housing.  The City’s zoning administrator held 
that this use wasn’t permitted.  The church applied to the ZBA for a variance, 
which was granted.  A neighbors’ group appealed. 
 On appeal, the trial court held that the use was “accessory” (customarily 
subordinate and incidental) to the existing church use, and thus didn’t need a 
variance.  In the Supreme Court the neighbors’ group challenged this ruling, 
arguing that the church had waived the “accessory use” issue when it applied 
for a variance (rather that appealing the zoning administrator’s decision), and 
that therefore the court had no jurisdiction over that issue. 
 The Supreme Court disagreed: “[C]ontained in every variance application 
is the threshold question whether the applicant’s proposed use of property 
requires a variance because…the ZBA will invariably consider this issue in 
deciding whether unnecessary hardship exists…” 
 The Court did hold, however, that since the ZBA itself hadn’t explored the 
“accessory use” issue, the trial court should remand the case to the ZBA to 
make fact findings. It cautioned the Board that an “accessory use” claim 
“requires evidence of substantial customary association of the principal and 
subordinate uses.”  

LESSON FOR ZBAs:  Treat every variance case as if it is also an 
administrative appeal whether or not the applicant raises that 
issue.  The first question you should address in every variance 
case is whether a variance is needed at all.  Possible reasons it 
might not be needed include: (a) misinterpretation of the ordinance 
by the zoning administrator; (b) the proposed use being permissible 
as an “accessory use”; or (c) the proposed use being within an 
owner’s rights as a nonconforming use. 



14 
 

 The bottom line is that the board can’t possibly decide 
whether the ordinance creates “unnecessary hardship” unless you 
first determine what the owner can do without a variance.   

*   *   * 
 
 

8. SCOPE OF 5-YEAR EXEMPTION: Substantial Change In 
Approved Plans Is Not Vested.  Harborside Associates, L.P. v. 
City of Portsmouth, 163 N.H. 439 (Feb 15, 2012). 

 
RSA 674:39 exempts recorded planning-board-approved plans from changes in 
local regulations for 5 years.  The Parade Hotel had an approved site plan, but 
sought to alter it to change some retail space into a conference center.  
Meanwhile the City had enacted more strenuous parking standards.  The 
Planning Board held that the alteration was covered by the “vesting” under 
674:39, and need not comply with the new parking standards.  But the 
Supreme Court disagreed. 
 Under RSA 674:39 the exemption applies only if development occurs “in 
accordance with the approved [plan].”  The Court acknowledged that an 
approval “cannot sensibly be treated as absolute.”  But the key question 
(according to Justice Lynn) is whether the change is “substantial” rather than 
merely “incidental.”  The Court declined to draw any hard-and-fast line 
between those two.  But it said any actual change of use (here from retail 
space to conference center) will always be a “substantial” change. 
 Parade argued the “administrative gloss” doctrine, but the Court – 
following now-clear precedent – said that doctrine doesn’t apply unless a 
provision is ambiguous.  RSA 674:39 is not ambiguous on this issue.  

Besides, the “administrative gloss” doctrine has, in the past, only 
been applied when a local ordinance is consistently interpreted as 
having a certain meaning (“gloss”) by those charged with 
administering it – the theory being, if the local legislative body were 
dissatisfied with the interpretation, it would have amended the 
ordinance.  RSA 67:39, by contrast, is a state statute, but one which 
is locally administered by every town with a planning board.  It’s 
hard to see how the “administrative gloss” doctrine could ever apply 
in such a case.  

 Finally, the City’s new parking standards, by their express terms, applied 
only to “changes or expansions of existing uses.” Parade argued that, since 
their lot was vacant, there was no “existing use” to be changed, hence, under 
that wording, new standards didn’t apply.  The Court said basically: Nice Try, 
but the retail space constituted an “existing use” for which the property had 
been approved, even though no construction had yet occurred.  

*   *   * 
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9. ZBA APPEALS: Always Timely If Filed On The Next Business 
Day After A Weekend Or Holiday.  Trefethen v. Town of Derry, 164 
N.H. 754 (April 12, 2013). 
   

RSA 21:35, II – a 2008 general statute – permits any document filing deadline 
specified in any other state statute to be extended to the next business day, if it 
falls on a weekend or holiday.  In this case the Court held that that statute 
applies to land use board appeal deadlines.  Prior cases holding otherwise have 
now been effectively reversed by the Legislature.  

*   *   * 
 
 

10. FAILURE TO TIMELY APPEAL ZBA Deprives Owner Of 
Right To Raise Declaratory And Constitutional Claims. Bosonetto v. 
Town of Richmond 163 N.H. 736 (June 29, 2012). 
   

This case teaches a wealth of lessons.  Bosonetto, whose lot had frontage on an 
unapproved private road, sought to replace his “grandfathered” mobile home 
with a new 3-story home elsewhere on the lot.  The Selectmen denied a 
building permit based on RSA 674:41, I(d) (no building on lot whose sole 
frontage is on an unapproved private road unless Selectmen adopt a policy to 
permit that).  Bosonetto then appealed to the ZBA under Paragraph II of 
674:41.  But the ZBA said that paragraph was not met, because – in the words 
of that statute’s criteria – the permit would “increase difficulty in carrying out 
the master plan,” would “cause hardship to future purchasers,” and could cause 
“undue financial impact on the municipality.”  The ZBA also found that the 
permit was not within the “vested” right of the “grandfathered” mobile home, 
because the new house was bigger, and at a different location.    

A. Untimely Appeal. The ZBA first voted orally to deny the appeal, then 
later voted to adopt a set of written reasons.  Bosonetto filed a motion for 
rehearing under RSA 677:2 which was within 30 days of the second vote, but 
not of the first.  The Court held it was untimely, saying there was nothing 
about the first vote which prevented it from being deemed a “decision” 
triggering the 30-day clock. Under 677:2, a later alteration of the written 
minutes or written decision enables a party to amend a motion for rehearing 
already filed, but it does not extend the 30-day time for filing.  

ADVICE FOR ZBAs:  Citizens deserve to know when a decision is 
intended as final, and not subject to later written elaboration. If your 
Board intends to draft a written decision, don’t take the vote until 
that written decision is in front of you.  Any votes taken prior to 
that time should be carefully identified as “preliminary” and not final 
for purposes of motions for rehearing. [Besides, a vote which 
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seems right in the abstract may well generate second thoughts once 
the written reasoning is in front of the Board.]    

B. Estoppel. After the ZBA vote, the Town Clerk gave Bosonetto 
instructions on how to appeal.  But the instructions were based on an older 
version of the statute, and said the 30 days started “after the [ZBA] decision is 
filed.”  Bosonetto argued the Town should thus be estopped from applying the 
30 days strictly.  However, one of the 4 elements of estoppel is that a 
representation must be made with the intent of inducing reliance on it.  The 
Court held here that – in context – the Clerk’s instructions were not made with 
that intent.  On the contrary, the instructions referred to the appeals statutes 
and recommended that the party “become familiar” with them.   

Justice Conboy said further that estoppel would be inappropriate here 
because: (a) Though undecided in NH, most jurisdictions hold that estoppel 
applies only to misstatements of fact, not misstatements of law, and (b) 
Applying estoppel would mean the superior court was using equity to assume 
jurisdiction, contrary to the well-established rule that a timely appeal is a 
jurisdictional prerequisite.    

C. Exhaustion. Bosonetto also asked for declaratory relief from the local 
boards’ decisions, based on his claim of a vested nonconforming use.  But the 
Court said failure to exhaust administrative remedies usually precludes 
declaratory relief.  While that rule does have an exception if the issue is one 
purely of law “peculiarly suited to judicial rather than administrative 
treatment,” the question of whether a change or expansion of nonconforming 
use is “substantial” (hence not permitted) is one closely tied to the specific 
facts of each case.  Hence administrative remedies must be exhausted.    

D. Constitutionality. Finally, Bosonetto asked the Court to declare RSA 
674:41 unconstitutional as applied to nonconforming uses.  But the Court said 
that argument presumed his 3-story house was a lawful continuation/expansion 
of his nonconforming use, contrary to the ZBA’s actual holding, which he had 
forfeited the right to challenge due to the untimeliness of the appeal.  “It is a 
bedrock principle that a declaratory judgment action cannot be based upon a 
hypothetical set of facts.”  

*   *   * 
 
 

11. PLANNING BOARD WAIVERS: Board Need Not Produce 
Written Decision.  Property Portfolio Group, LLC v. Town of 
Derry, 163 N.H. 754 (June 29, 2012). 

 
MTM Realty had gotten site plan approval in 2005 to change a former fire 
station to a restaurant.  In 2010 it sought a waiver from a site plan regulation 
requiring dumpsters to be 25 ft. from a property boundary.  RSA 674:44, III(e) 
mandates all site plan regulations to include a waiver procedure, and the Derry 
Planning Board had enacted one requiring a showing of “unnecessary 
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hardship” (among other criteria).  MTM’s claim of hardship was that due to 
the features of the site, compliance with the setback would cause the dumpster 
to interfere with a delivery/parking area and a fire lane, whereas the proposed 
site would be better screened from public view.  The Planning Board granted 
the waiver. The minutes reflected individual Board members generally 
agreeing with MTM’s argument. 
 RSA 674:44, III(e) requires that the “basis for any waiver [be] recorded in 
the minutes of the board.”  PPG (the abutter) argued that written findings were 
required on all the criteria, including hardship.  But the Court disagreed, saying 
the “basis” for the waiver can lawfully consist of board members’ individual 
reasoning, as reflected in the minutes. 
 The Court also substantively upheld the finding of hardship.  Planning 
boards are entitled to the same type of deference as a ZBA (as reflected in 
RSA 677:6), and here the evidence reasonably supported the Board’s decision.  

COMMENTS:  (a) For those wondering whether the test for 
“unnecessary hardship” for planning board waiver purposes is the 
same as for ZBA variance purposes (as set forth in RSA 674:33, 
I(b)(5)), we still don’t know.  Chief Justice Dalianis didn’t delve quite 
that deeply here. 

(b) Despite the holding here that written findings aren’t 
required, most municipal attorneys nevertheless recommend such 
findings.  An explained board decision is always easier to defend.  

*   *   * 
 
 

12. ENFORCEMENT: Injunction Against Occupancy of Home 
Without Sprinklers Is Upheld. Town of Atkinson v. Malborn 
Realty Trust 164 N.H. 62 (August 17, 2012). 
   

The ZBA granted the Osborns a variance to convert their seasonal home to 
year-round.  Due to difficult access issues, the variance was conditioned on 
“meeting the requirements of the police & fire departments.”  The fire chief 
told them they must install sprinklers, or build a new driveway with a 10% 
grade or less.  Instead they installed a 13.7% drive, and no sprinklers.  The 
Court upheld an injunction against occupancy until the sprinklers were 
installed, and imposed civil penalties and attorney’s fees. 
 The Osborns’ main argument was that the chief’s order violated Laws of 
2010, Ch. 282, which prohibited local codes or ordinances from mandating 
sprinklers in single-family residences.  But the Court said the fire chief’s order 
was not an ordinance or code.  Moreover the NFPA Fire Code (part of the 
State Fire Code) expressly allows a fire chief to mandate sprinklers when “site 
conditions or unique structure designs” result in an access road design that 
doesn’t meet the Code. 
 Civil Penalty.  RSA 676:17 calls for a civil penalty of $275 per day for the 
first offense, and $550 per day for “subsequent offenses” and says each day is 
a separate offense.  The trial court had held that the $550 rate applies to each 



18 
 

day except the first day.  But Justice Conboy wrote that an “offense” consists 
of the violation of which the owner receives written notice.  A continuing 
violation doesn’t give rise to a “subsequent” offense. 
 Attorney’s Fees. The trial court had declined to award attorney fees, 
because the town’s attorney was on retainer, hence no amount was “actually 
expended” on this enforcement action, per RSA 676:17, II.  The Supreme 
Court reversed, saying that “actually expended” can include the amount by 
which a retainer is depleted.  

COMMENT: In the past, I would have questioned whether a ZBA 
could lawfully delegate discretion over a condition of approval to a 
fire chief.  However, given that Ch. 242 of 2012 designates the local 
fire chief as the enforcer of the State Fire Code, the condition here 
was one the chief had the authority to impose even without the 
condition attached to the variance.  

*   *   * 
 
 

13. SITE PLAN REVIEW: Campground With RV Hookups Is 
‘Nonresidential’ Use Requiring Review.  Town of Barrington v. 
Townsend, 164 N.H. 241 (October 16, 2012). 

 
RSA 674:43 requires site plan review (in those towns which have adopted it) 
for “the development or change or expansion of use of tracts for 
nonresidential uses or for multi-family dwellings….”  The term 
“nonresidential” is not defined. 
 Townsend’s land had 10 RV utility hookups, which were used by around 
50 people per year.  He claimed that since these folks were just “friends” who 
paid no rent (except metered utilities), the use was not commercial and didn’t 
require site plan review. 
 The Court disagreed.  Dictionaries distinguish a “residence” from a 
“temporary sojourn or transient visit.”  Townsend’s campsites were the latter, 
not the former.  So even assuming his use wasn’t commercial, it was still 
“nonresidential.”  Since he hadn’t applied for or received site plan approval, he 
was in violation, and under RSA 676:17, II had to pay the Town’s attorney’s 
fees in this enforcement action.  

[♫♫ Be it ever so humble, there’s no place like… a 
campsite! ♫]  

*   *   * 
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14. GRAVEL EXCAVATIONS: Zoning Compliance Required For 
‘Highway Excavations.’  Town of Carroll v. Rines, 164 N.H. 528 
(Jan 30, 2013). 

 
Rines was excavating gravel to sell for use in state highway projects (a use 
exempt from an RSA 155-E excavation permit by virtue of 155-E:2, IV 
‘Highway Excavations.’).  The pit was, however, in a zoning district, where 
the Zoning Ordinance prohibited excavations.  Rines had previously been 
granted a variance for his operation, but it had expired, and he refused to apply 
for a renewal.  The Court decided the following: 

1. The Town’s zoning ordinance restriction was not preempted by RSA 
155-E, because the ‘Highway Excavations’ section of the law expressly 
requires compliance with local zoning, unless an exemption is granted by the 
Dept. of Transportation Appeals Board.  That section is thus an exception to 
the general rule under RSA 155-E, that permit-exempt pits are also zoning-
exempt. 

2. Rines’s “administrative gloss” argument – based on alleged pattern of 
past projects where the Town had required no variance – was rejected.  That 
doctrine only applies if an ordinance is ambiguous, and this one was not. 

3. To any extent that some portion of the excavation was incidental to the 
construction of a permitted building, that would be deemed permitted without a 
variance under the “accessory use” doctrine. (That issue was remanded to the 
trial court – which later found, however, that no such buildings had been 
constructed.) 

4. The Court rejected Rines’ claim that the removal and trucking of 
previously-stockpiled gravel on the property did not constitute “excavation.”  

So that’s the scoop, ya dig? [Full disclosure:  I represented 
the Town in this case.]  

*   *   * 
 
 

15. LOT MERGER: Erection Of Structures Which Ignore Lot Lines 
Constitutes ‘Abandonment’ Of Those Lines.  Roberts v. Town of 
Windham (July 16, 2013). 

 
RSA 674:39-aa (enacted in 2011) requires towns, upon application submitted 
prior to the end of 2016, to unmerge (so-to-speak) subdivision lots which 
towns have previously merged without the owner’s consent, unless some 
owner in the chain of title “voluntarily” merged the lots via some covert action 
evidencing an intent to merge.  The Selectmen’s decision on the application is 
appealable to the ZBA.  In this case the Court held: 
 1. A ZBA’s decision under this statute is subject to the same deferential 
standard of court review as any other ZBA decision, per RSA 677:10. 
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 2. The fact that an owner fails to object to having received tax bills which 
treated the lots as merged does not, by itself, constitute evidence of a voluntary 
merger. 
 3. Neither does the conveyance of multiple lots through a single deed – 
especially where the deed continues to refer to the individual lots. 
 4. Here, however, the Court held the owner had abandoned the lot lines 
due to the building of structures.  For example there were two structures which 
straddled what would otherwise be lot lines.  And a garage on one lot was built 
so close to another lot that it could not be entered except via the other lot.  The 
uses of the buildings were also important – namely a “cottage” and a 
“bunkhouse” which the Court said were “ancillary” to the main use, and 
typical of a “waterfront estate.”  

NOTE:  Because there was a clear recorded subdivision plan from 
1913, this case didn’t address one of the toughest questions under 
the 2011 statute – namely, what does it take to prove that the 
claimed lots ever had a separate existence in the first place?  

[CAUTION – MERGING TRAFFIC!]  
*   *   * 

 
 

16. LOT MERGER, ACT II: Common-Law Merger-By-Conduct 
Doctrine Is Alive And Well.  Town of Newbury v. Landrigan, 165 
N.H. 236 (August 21, 2013). 

 
The Court in this case reaffirmed the validity of cases like Robillard v. 
Hudson, 120 N.H. 477 (1980), holding that a lot line between two commonly-
owned lots can be abandoned by an owner’s conduct.  (In Robillard the owner 
built a duplex which relied on combined frontage to meet regulations, and was 
too close to the line to meet setbacks). 
 Here, despite the recording of a plan in 1935 showing two lots, the Court 
held that a merger by conduct resulted from a combination of the following: 

• Several deeds in the chain of title used a metes-and-bounds description 
referring to the combined parcels as a single tract, with no reference to 
them as 2 separate lots. 

• Part of one of the lots had been deeded to an abutter, and hence that lot, 
as depicted on the original plan, no longer existed. 

• Since the 1935 plan, three surveys had been recorded showing no solid 
line between the lots. 

• A driveway crossed the purported boundary between the 2 lots. 
• The present owners’ admitted they believed at the time of their purchase 

that they were buying one parcel, and treated it as such when applying 
for a building permit.  

In sum, the owners were subject to a fine for an illegal subdivision when they 
attempted to deed the lot to themselves as two separate parcels.  
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COMMENT:  Since 1995, someone who wants a “Voluntary Merger” 
has had available an explicit procedure under RSA 674:39.  The 
above two cases deal with facts which arose prior to that statute.  
Still, in my view a “merger-by-conduct” could still occur even today.  
The statute requires “consent of the owner” and I read the Landrigan 
case as holding that a “merger-by-conduct” constitutes implied 
consent.  

*   *   * 
 
 

17. LAND USE CHANGE TAX: Removal From Current Use Is 
On Lot-By-Lot Basis.  Maplevale Builders, LLC v. Town of 
Danville (June 5, 2013). 
 

The main issue here was whether construction of a subdivision road on land in 
Current Use (RSA Ch. 79-A) immediately disqualifies from Current Use all 
lots served by that road (thus triggering the Land Use Change Tax under 
79-A:7), or whether lots remain in Current Use until some change occurs to 
each individual lot – for example construction on that lot, or a conveyance 
pattern which leave the land in common ownership too small for Current Use. 
 The Court followed Appeal of Estate of Van Lunen, 145 N.H 82 (2000) and 
held that disqualification occurs on a lot-by-lot basis.  The Van Lunen case had 
been thrown into some doubt by the concurring opinion of Justices Dalianis 
and Duggan in Formula Dev. Corp. v. Town of Chester, 156 N.H. 177 (2007).  
But after that opinion the Legislature removed wording from RSA 79-A:7, 
V(a), in a manner which affirmed the result in Van Lunen. 
 A second issue was how much time the Town had for sending the LUCT 
bills.  At the time of Maplevale’s change in use, the statute required billing 
within 12 months. But before those 12 months ended, the Legislature had 
changed it to 18 months.  The Court said the Town had 18 months.  Changes in 
time periods are construed as affecting only remedies, not substantive rights, 
hence the constitutional bar on retrospective laws doesn’t apply.  

*   *   * 
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B. Roads and Access Cases. 
 
 
1. PUBLIC HIGHWAYS BY PRESCRIPTION: Selectmen 
Have No Jurisdiction to Decide The Issue.  Peter Gordon, Trustee 
v. Town of Rye, 162 NH 144 (June 15, 2011). 

 
The status of the end of Harbor Road in Rye (which serves as the only access 
for 6 properties) was unclear.  At various times the Town had either plowed or 
not plowed the road, but in 2008 the Selectmen decided to hold a hearing to 
settle the matter once and for all.  No convincing evidence of public highway 
status was received, and the Selectmen decided it was not a public highway.  
Owners appealed. 
 The Supreme Court held that − despite the existence of a long list of 
statutes giving selectmen a role in highway matters, there is none giving them 
authority to decide whether a highway exists by prescription, which was the 
main issue in contention.  The case was remanded to the superior court to 
decide that issue de novo. 
 The Town argued that RSA 43:1 gives the Selectmen jurisdiction over any 
dispute involving individuals.  But the Court said RSA 43 is only a procedural 
statute to be used in cases when selectmen are exercising jurisdiction conferred 
under some other statute.  (That accords with Correia v. Town of Alton, 157 
NH 716 – which, oddly, was not cited in this opinion.)  

QUESTION:  Does this case mean a board of selectmen must 
remain frozen in indecision whenever a claim arises that some road 
they are not plowing is a public highway, or vice versa?  Answer:  
Of course not.  Selectmen are responsible for the proper use of 
town road maintenance funds.  They must make provisional 
decisions on those issues.  In my view they can even hold hearings 
for the purpose of making such provisional decisions.  The key thing 
this case tells us, though, is that anyone questioning those decisions 
− rather than appealing them – must instead petition the superior 
court for a declaratory judgment, and in that proceeding the 
selectmen’s determination will carry no weight whatsoever.  

*   *   * 
 
 

2. RSA 674:41 FRONTAGE REQUIREMENT: What Is A 
‘Private Road’?  Russell Forest Mgt., LLC v. Town of 
Henniker, 162 NH 141 (June 15, 2011). 

 
The landowner here had land whose only access was a highway which was 
laid out in 1797, but discontinued in 1895.  The trial court held (in an 
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unchallenged portion of its decision) that the owner had a prescriptive right-of-
way over the old road.  The owner had tried to get a building permit, but it was 
denied under RSA 674:41 (a state law which contains a minimum frontage 
requirement which supersedes any inconsistent local ordinance).  One option 
under 674:41, I(d) is frontage on a ‘private road’ (which can be sufficient if the 
selectmen have adopted a policy allowing buildings on private roads, and if the 
owner records an acknowledgement of town non-liability in the registry of 
deeds). 
 The Court said the only issue before it (other issues having seemingly been 
whittled away before the case was argued) was whether the 1895 
discontinuance left the road a ‘private road.’  The Court held that it did not.  
Back in 1895, while a town had legal authority to lay out a road as a private 
road, it did not have authority to discontinue a public highway and make it into 
a private road (citing Grossman v. Dunbarton, 118 NH 519).  The property 
therefore had no frontage on any of alternative types of roads permitted under 
RSA 674:41, and the denial of the building permit was proper.   

LESSON:  Clearly not every private right-of-way constitutes a 
‘private road’ for building purposes under RSA 674:41. 

However, for us poor outsiders just trying to understand 
how RSA 674:41 works, this case raises more questions than it 
answers.  For example:  (1) Why does the term ‘private road’ (which 
has no statutory definition) necessarily have to mean the same thing 
under RSA 674:41, I(d) (enacted in 2002) as it did back in 1895?  (2) 
Is there any action the landowner (or town) could take today which 
would alter the status of this roadway so that it would become a 
‘private road,’ and if so what action would that be? 
 For the sake of completeness, let me list the options which a 
landowner in this circumstance does clearly have, which might 
ultimately lead the way to a building permit: 
 (a) S/he could petition the selectmen under RSA 41:8 to lay 
out existing easement as a public highway.  A layout as a Class VI 
(unmaintained) highway is also an option. 
 (b) S/he could apply to the planning board to adopt a “street 
plat” showing the existing right-of-way as a street (674:41, I(b)(3)).  
Of course the board might very well require the road to be 
constructed to some type of street standards. 
 (c) S/he could apply to the ZBA for an “exception” under 
RSA 674:41, paragraph II for relief from the statute’s frontage 
requirement.  To grant such an ‘exception’ (not to be confused with 
a zoning special exception) the ZBA would have to find: (i) that 
enforcement of 674:41 would “entail practical difficulty or 
unnecessary hardship”, (ii) that the circumstances of the case do 
not require the building to be related to existing or proposed streets; 
(iii) that the issuance of the permit will not distort the official map or 
increase the difficulty of carrying out the master plan, and (iv) that 
erection of the building will not cause hardship to future purchasers 
or undue financial impact on the municipality.  

*   *   * 
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3. EASEMENTS: May Be Extinguished By Impossibility. Boissy v. 
Chevion, 162 N.H. 388 (Sept. 20, 2011). 
   

Chevion claimed an easement over Boissy’s property under a deed clause 
giving her predecessor the right to pipe water from a particular well on that 
property.  The testimony was that no one remembered having seen the well for 
over 40 years and it could not be located today. 

The Court first interpreted the deed as establishing a right only to a 
particular well, not to a water supply in general.  It then adopted (for the first 
time in NH) the doctrine of impossibility, as set forth in RESTATEMENT (3D) OF 
PROPERTY (SERVITUDES), § 7.10(1).  The Court said “This cessation of purpose 
doctrine is designed to eliminate meaningless burdens on land and is based on 
the notion that parties that create an easement for a specific purpose intend 
the servitude to expire upon cessation of that purpose.” 

The court rejected Ms. Chevion’s claim that it might still be possible to 
locate the old well.  She claimed that “Current technology has found water 
under the surface of Mars, and [therefore] may also find a well under a small 
field in Hopkinton…For the future, new technology, such as nanorobots, may 
become commonplace, and these kinds of sensors could penetrate under the 
ground and report their findings.”  C.J. Dalianis responded (with what can only 
be called commendable judicial restraint (!)) that “the trial court did not err by 
relying upon the evidence presented rather than upon speculation.”  

*   *   * 
 
 

4. BUILDING ON A CLASS VI HIGHWAY: ZBA’s Denial Of 
‘Exception’ Under RSA 674:41, II Is Upheld.  Merriam Farm, Inc. v. 
Town of Surry (September 12, 2012). 
 

[NOTE:  The opinion described below is unpublished (hence not 
binding precedent). The original published opinion issued July 18 
was withdrawn.]    

Merriam Farm sought to build on a lot whose only frontage was a Class VI 
highway.  When the Selectmen disapproved its permit request, citing RSA 
674:41, I(d), it appealed to the ZBA under Paragraph II of 674:41.   
 Merriam’s main argument was that the ZBA misapplied the “practical 
difficulty” standard.  RSA 674:41, II permits relief only “Whenever the 
enforcement of…this section would entail practical difficulty or unnecessary 
hardship…”  Merriam claimed the “practical difficulty” standard was much 
less stringent than “unnecessary hardship.” 
 The Court, however, declined to address that argument, because even 
assuming “practical difficulty” existed, Merriam failed to meet other standards 
under 674:41, II.  For example the ZBA found that allowing the permit would 
“cause hardship to future purchasers” because the only access would entail 
either climbing steep hills or crossing a deficient bridge.  The Board also found 
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that the permit would “increase the difficulty of carrying out the master plan,” 
because the master plan in Surry discouraged development on Class VI roads.  
Finally, the ZBA held that the permit would create expenses for the taxpayers, 
because even though the developer offered to sign a waiver vis-à-vis the Class 
VI road, “the ZBA’s experience has been that those who initially waive 
services often come to the town requesting those services anyway.”  The Court 
said these findings were supported by the evidence.  

NOTE:  In the original version of this opinion, Justice Dalianis 
launched into a complex discussion of whether “practical difficulty” 
truly has a different meaning from “unnecessary hardship.”  She 
concluded (surprisingly, in light of the history of NH variances since 
2000) that – at least in RSA 674:41, II – both phrases were intended 
to embody one single standard. [Again, though, that portion of the 
opinion has been withdrawn.]  
COMMENT: One criterion in RSA 674:41, II which was not 
discussed in this case (or in Bosonetto, above), is the language 
which permits relief only “when the circumstances of the case do not 
require the building…to be related to existing or proposed streets…”  
I’ve long thought that standard would be darn hard to meet for any 
year-round residential use.  But I’m unaware of any case construing 
it. 

*   *   * 
 
 

5. ROAD EXCAVATIONS BY UTILITIES: Can A Municipality 
Charge A Fee?  Energynorth Natural Gas, Inc. v. City of 
Concord, 164 N.H. 14 (July 18, 2012). 

 
Under RSA 236:11 and 231:185, a utility permitted to dig in a public highway 
must restore the highway to “as good condition as it was in before so doing.”  
Concord requires not only full restoration, but an additional road damage fee.  
The trial court here had granted summary judgment to the utility, reasoning 
that the City’s fee presumed that true restoration to original condition was 
impossible, and held that the fee was preempted by the Legislature’s 
assumption that true and full restoration is possible. 
 The Supreme Court disagreed, saying the statute didn’t reflect any factual 
assumption one way or another on the part of the Legislature.  The City had 
submitted some evidence that patched pavement is never of the same quality as 
the original. The Court said that created a disputed material fact, which made 
summary judgment improper.  The case was remanded.  

*   *   * 
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C. ‘Takings’ And Other 
Liability Issues. 

  
 

1. U.S. SUPREME COURT – ‘TAKINGS’ A Permit Denial 
Might Effect A ‘Taking.’  Koontz v. St. Johns River Water Mgt. 
Dist. 570 U.S. __ (June 25, 2013). 
 

In the well-known cases of Nollan v. California Coastal Comm’n, 483 U.S. 
825 and Dolan v. City of Tigard, 512 U.S. 375, the US Supreme Ct. held that 
whenever a developer is required to cede any property as a condition of permit 
approval, the requirement must meet tests of “nexus” and “rough 
proportionality”  Otherwise it violates the 5th Amendment bar on taking 
property without compensation.  (Under NH law these same requirements are 
referred to as the “rational nexus” test – incorporated into RSA 674:21, V(a)). 
 Koontz’s project in Florida had been disapproved because he refused to 
convey to the government either an easement over ¾ of his land, or the 
equivalent in money for purchase of mitigating wetlands elsewhere.  The 
Florida courts dismissed his ‘taking’ claim on the grounds that: (a) A ‘taking’ 
claim doesn’t arise when the exaction is in the form of money rather than land; 
and (b) A ‘taking’ claim cannot arise from a permit denial, because nothing 
has in fact been taken.  The US Supreme Court reversed the Florida courts on 
both of these points.  (See decision itself for colorful language of Justice 
Scalia.)  

COMMENTARY:  DOES THE KOONTZ DECISION CHANGE THE 
LAW IN NEW HAMPSHIRE?  Every commentator has an opinion, 
but in my view the answer is ‘no’: 
 A. The notion that exacting money as a condition of property 
permit approval may constitute a ‘taking’ was clear as far back as 
1981 in J.E.D. Associates v. Town of Atkinson, 121 N.H. 581, in 
which Justice Grimes noted that the Town would sometimes accept 
money in lieu of a percentage of land, and called it “an out-and-out 
plan of extortion.”  The very fact that the “rational nexus” test has 
been embodied as part of the “impact fee” law (RSA 674:21, V) 
makes it clear we in N.H. know darn well that ‘takings’ principles 
apply to exactions of money. 
 B. The issue of permit denials is perhaps less clear.  But to 
me it is plain – simply as a matter of logic – that an unconstitutional 
condition which would be a ‘taking’ if it were attached to an approval 
also constitutes a ‘taking’ if the refusal to meet that condition results 
in denial. 
 C. It is vital, however, to note how narrow the Koontz 
decision is on this point.  Reading J. Scalia’s decision, it clearly 
does not apply to all permit denials – only those where the denial 
has been used to coerce the applicant into giving up his/her 
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constitutional rights.  Not all denials are an attempt to coerce.  Some 
are simply denials because the application fails to satisfy 
reasonable regulations.  After all, almost any adverse development 
impact can be mitigated if enough money is thrown at it.  But that 
doesn’t mean every denial constitutes a de facto attempt to coerce 
the owner to throw that money. 
 D. The “acid test” question is whether NH planning boards 
can still disapprove a project as “scattered and premature” because 
it would “necessitate an excessive expenditure of public funds.” 
(See RSA 674:36, II(a); Zukis v. Fitzwilliam, 135 N.H. 384 (1992)).  
Some might say every such disapproval constitutes “coercion” to a 
developer to pay more than his/her fair share.  BUT…such a claim 
is only an argument about the possible implications of Koontz.   It’s 
not what Koontz actually says.  The Koontz holding itself is limited to 
cases where the coercion is intentional by way of an explicit 
condition imposed as part of a decision. 
 ADVICE TO BOARDS:  Justice Batchelder, in a famous 
paragraph from Land/Vest v. Plainfield, 117 N.H. 817 (1977), said:  

[W]e observe that a situation may arise where the expense 
imposed on a municipality by an appropriate allocation of 
the cost for anticipated improvements [i.e. one meeting the 
‘rational nexus’ test] would necessitate an excessive 
expenditure of public funds. Our opinion, however, is not 
destructive of the regulatory power granted the municipality 
by [RSA 674:36, I(a)] to provide against subdivisions that 
“necessitate an excessive expenditure of public funds for 
the supply of (public) services” needed to preclude “danger 
or injury to health, safety, or prosperity . . ..” Where a town is 
faced with such an “excessive expenditure,” its otherwise 
“fair share” of the cost may be adjusted to accommodate the 
municipality's ability to pay. … [or] the developer might alter 
his proposal in order to lessen the subdivision's demand for 
necessary services.… Alternatively, the developer may 
choose to unilaterally bear the portion of the municipal share 
that the town cannot reasonably finance.  

Given that we can’t say for sure how far the implications of Koontz 
will go, my recommendation to boards is to avoid making any of the 
“adjustments” suggested by J. Batchelder in the above quotation – 
at least as part of your first decision.  Instead your decision 
should be either: (a) a decision incorporating an exaction or impact 
fee which you are comfortable does satisfy the “rational nexus” fair-
share test (and you have a cost-accounting expert who will so testify 
if challenged); or (b) a straight denial (with reasons) which contains 
no reference to any exaction at all.  If the developer later comes 
back and offers to “unilaterally bear the portion of the municipal 
share that the town cannot reasonably finance,” the board should 
treat that as an amended application and make a second 
decision incorporating that “voluntary” offer.  

*   *   * 
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2. GOVERNMENT AS LANDOWNER Protected By Immunity 
Under RSA 508:14.  Coan v. NH Dept. of Environmental 
Services, 161 NH 1 (Oct 19, 2010). 
 

Two boys were caught in the current and drowned while swimming in the 
upper part of Silver Lake in Belmont, at a time when a surge of water was 
being released from an upstream dam owned and operated by DES.  RSA 
508:14 immunizes landowners who permit use of land for recreational 
purposes without charge, in the absence of intentionally caused injury or 
damage.  The Court applied the statute and held the State immune. 
 The Plaintiffs argued that the statute only applies to the use of land, 
whereas the boys had drowned while in the water.  The Court entertained the 
question of whether the word ‘land’ could be construed to also apply to water, 
but decided it was unnecessary to decide that question, because here the boys 
had in fact accessed the lake by way of state-owned shoreline – hence the 
statute plainly applied.  (The court also upheld the dismissal of claims against 
a company which uses the dam for hydroelectric purposes, on the ground that 
the company owed no duty of care toward swimmers.)  

NOTE: Although this is not a municipal case, there is no reason to 
believe RSA 508:14 would apply any differently in the case of town-
owned property.]  

*   *   * 
 
 

3. INVERSE CONDEMNATION Cannot Be Predicated Solely 
Upon Rare Isolated Events.  Allianz Global Risks U.S. Insurance 
Co. v. State, 161 NH 121 (Jan. 26, 2011). 
 

Plaintiffs file an inverse condemnation action against the State on account of 
damage to a factory resulting from flooding effects allegedly aggravated by the 
‘damming’ effect of nearby I-95. Both sides described the flood even as a rare 
‘100-year’ occurance. 
 The Court upheld the dismissal of the inverse condemnation claim.  A 
‘taking’ occurs only when there is an intentional invasion of the property by 
the government, or the invasion is a natural and probably result of the 
governmental activity.  A rare event such as this which is not ‘inevitably 
recurring’ does not give rise to a ‘taking’ claim, but rather should be deal with 
under tort law.  

*   *   * 
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4. INVERSE CONDEMNATION ‘TAKING’: Delay In City’s 
Road Planning Doesn’t Require Compensation.  J.K.S Realty, LLC 
v. City of Nashua, 164 N.H. 228 (Oct. 10, 2012). 
 

The owner claimed a ‘taking’ arising from a delay of many years during which 
the City and State left its property under a “cloud of condemnation” vis-à-vis a 
proposed road project – when it would be built, how much of the property 
would eventually be taken, and whether the remaining property would have 
access – all of which had affected the land’s marketability. 
 The Court held that “mere plotting and planning by a governmental body 
in anticipation of the taking of land for public use, and preliminary steps to 
accomplish this, does not, in itself, constitute a taking.”  The Court cited 
certain “egregious” circumstances which might alter this result, but none of 
those had happened here, where the owner had not been deprived of “the 
viable economic use” of the property during the interim period.  

*   *   * 
 

 
5. FREE SPEECH RIGHTS May Be Exercised By Mythical Hairy 
Beasts.  Doyle v. NH Dept. of Resources & Econ. Devel., 163 
N.H. 215 (Jan. 13, 2012). 
 

Doyle and others dressed up as “Bigfoot” (Sasquatch) and staged a filming 
event on Mount Monadnock. State Park Manager Hummel confronted the 
group and told them they had to leave for lack of a “special-use” permit.  
Doyle sought declaratory injunctive relief, claiming his free speech rights had 
been violated. 
 The Court held that the Department’s regulation requiring a special-use 
permit was unconstitutionally overbroad.  The Court assumed, without 
deciding, that Monadnock State Park is a “traditional public forum” 
(governmental property which “by long tradition has been devoted to assembly 
and debate”) – but only because neither party had challenged that assumption 
below.  Since the regulation is content-neutral, the test is whether it is 
“narrowly tailored to serve a significant government interest.”  
 The asserted purpose of the regulation was to allow DRED to manage the 
competing use of park resources.  But the Court pointed out that the regulation 
applies regardless of group size, and park resources are not threatened by one 
person protesting, or 6 people praying, on a mountaintop. “Permit schemes and 
advance notice requirements that potentially apply to small groups are nearly 
always overly broad and lack narrow tailoring.”   

The requirement for the permit to be issued 30 days in advance also 
violated the “narrowly tailored” requirement.  The Court said a permitting 
ordinance must contain some provisions allowing for “spontaneous 
expression.”  
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[…Including, I guess, the ‘spontaneous expressions’ uttered by 
other hikers when they see monsters on the trail!]  

*   *   * 
 
 

6. NUISANCE and TAKINGS: Littoral Owners Have No Right To 
Flowage Above Natural Low Water Mark.  Morrissey v. Town of 
Lyme, 162 N.H. 777 (December 8, 2011). 
 

Water levels on Post Pond in Lyme historically varied depending on whether 
beavers had dammed the downstream wetlands.  In recent years the Town 
installed beaver pipes and breached dams, so as to keep the pond near its 
natural low water mark – in part to protect the town’s adjacent ball field and 
beach.  Neighbors claimed a nuisance and a taking, saying the shorefront on 
their properties had been converted from submerged areas into mud. 
 The Court upheld dismissal of the claims. Fish v. Homestead Woolen 
Mills, 134 N.H. 361, held that there is no duty to maintain public waters at a 
level above natural low water mark.  And unlike water pollution cases such as 
Sundell v. New London, 119 N.H. 839, the alterations in the owners’ pond 
access here did not rise beyond “mere annoyance or inconvenience.” 
 A claim against the State for allegedly violating the wetlands laws by not 
prohibiting the Town’s actions was also dismissed as inadequately pled.   

[I bet the Town’s officials felt this whole lawsuit was – quite littorally 
– a dam nuisance!]  

*   *   * 
 
  

D. Right-to-Know Cases. 
 
 

 
1. RIGHT-TO-KNOW LAW. ‘Preliminary Draft’ Exemption.  ATV 
Watch v. N.H. Dept. of Transportation, 161 NH 746 (April 26, 
2011). 
 

An organization advocating the use of ATVs on rail trails filed a Right-to-
Know request with the DOT.  Among the rulings of generic interest are the 
following. 
 (a) Adequacy of Search. The Court held that compliance with the RTK 
Law does not necessarily mandate that every last document be produced. “The 
crucial issue is not whether relevant documents might exist, but whether the 
agency’s search was reasonably calculated to discover the requested 
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documents…. The search need not be exhaustive…. Once the agency meets its 
burden to show that its search was reasonable, the burden shifts to the 
requester to rebut the agency’s evidence…”  
 (b) Timeliness of Disclosure.  RSA Ch. 91-A requires the agency, within 5  
business days, to either (1) make the records available; (2) deny the request in 
writing with reasons; or (3) acknowledge receipt of the request in writing with 
a statement of the time reasonably necessary to determine whether the request 
will be granted or denied.  Here ATV Watch claimed that, although DOT had 
complied with the letter of the third option, the two-month delay was 
excessive, because there were likely many records which could have been 
made available earlier.  The Court rejected this argument as lacking any 
specificity.  
 (c) Preliminary Drafts.  ATV Watch also argued the ‘preliminary draft’ 
exemption in RSA 91-A:5, IX should apply only to documents ‘in their 
budding stage of development’ which the person drafting them intends to alter 
before distribution.  The Court rejected that claim.  “The distinction between 
preliminary and final documents does not consist of the extent to which the 
person…from whom they originate expects to alter them.”  The Court also 
rejected the contention that any documents containing facts, rather than 
opinions, must be disclosed regardless of how preliminary it is.  
 (d) ATV Watch also argued that the “preliminary draft” exemption ceases 
whenever a document is circulated anywhere outside DOT.  The Court, citing 
legislative history, rejected this claim.  The exemption protects “documents not 
in their final form and not disclosed, circulated, or available to a quorum or a 
majority of the members of the public body.”  Although the commas make this 
wording ambiguous, the Court held that the phrase “to a quorum or a majority 
of the members” modifies the words “disclosed” and “circulated” as well as 
the word “available.”  Hence not every disclosure causes the exemption to 
cease.  
 (e) Personal notes. The Court also rejected ATV Watch’s argument that 
notes or materials made for personal use must be disclosed if they any bearing 
on official business, despite the explicit ‘personal notes’ exemption (RSA 91-
A:5, VIII).  The Court disagreed: “[H]aving ‘an official purpose’ under the 
statute is narrower than ‘bearing on the agency’s business.’  Otherwise every 
yellow-sticky not penned by a government official to help him or her remember 
a work-related task would be a public record.”   
 (f) Attorney-Client. Finally, ATV Watch challenged the withholding of an 
e-mail from one agency to another urging coordination with the Attorney 
General’s office.  The Court held that the e-mail was exempt under the 
attorney-client privilege because it was “made for the purpose of facilitating 
the rendition of professional legal services to the client.”   

*   *   *    
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2. RIGHT-TO-KNOW LAW: Location of Public Building 
Surveillance Cameras Is Not Releasable.  Montenegro. v. City of 
Dover, 162 N.H. 641 (Nov. 2, 2011). 

 
Montenegro sought to know the precise locations and operation times of City 
police surveillance equipment which had been placed in public buildings, plus 
the job titles of those who were monitoring it. 
 The Court first clarified that the rules on releasing police department files, 
which previously shielded only investigatory files, were altered by Murray v. 
NH Div. of State Police, 15 N.H. 579 (2006), so as to parallel changes in the 
federal Freedom of Information Act.  A law enforcement record no longer need 
necessarily be “investigatory” in order to be exempt. 
 It must, however, meet one of six tests.  The fifth of these is information 
whose release “would disclose techniques and procedures for law enforcement 
investigations or prosecutions, or… could reasonably be expected to risk 
circumvention of the law.”  The Court held that the surveillance information 
was exempt under this test, in essence adopting the City’s argument that 
releasing the times and locations “would provide a roadmap for the 
commission of crime.” 
 Privacy?  Montenegro tried to argue that the failure to disclose implicated 
the constitutional privacy rights of those engaged in private activities in public 
buildings (e.g. rental of city meeting rooms by civic groups).  The Court 
declined to address the question, because Montenegro had never used City 
property for private activities, and thus had no standing to raise that issue. 
 Job Titles of Monitors. The Court did, however, mandate the release of the 
names and job titles of those monitoring the equipment.  The City tried to 
assert the “internal personnel practices” exemption.  But Justice Hicks said that 
exemption is limited to records involving hiring and firing, employee work 
rules, performance, discipline and investigations.  

[♫ When it’s least expected, you’re elected; It’s your lucky day! ♫ ♫ 
Smile!  You’re on Candid Camera! ♫]   

*   *   * 
 
 

3. RIGHT-TO-KNOW LAW. Names and Details of NH Retirement 
System Beneficiaries Are Releasable.  Union Leader Corp. v. NH 
Retirement System, 163 N.H. 673 (Nov. 3, 2011). 
 

The Union Leader wanted the names of the 500 state retirement system 
members who received the highest annual pension payments in 2009. 
 The trial court ordered release under RSA 91-A:4, I-a.  But the Supreme 
Court held, based on legislative history, that that section embraces only 
severance paid when a public employee is terminated or resigns, not ordinary 
retirement payments. 
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 But the Court also held that the names are not protected under any other 
exemption, and specifically not the “invasion of privacy” exemption under 
91-A:5, IV.  The test under that exemption is whether the privacy interest at 
stake, if any, is outweighed by the public’s interest in disclosure, if any.  Here 
the Court said there is a privacy interest, but it is no higher than employees’ 
interests in their names and salaries (which were held releasable back in Mans 
v. Lebanon School Bd, 112 N.H. 160 (1972)).  Significantly, the newspaper 
had not asked for data which would have revealed the retiree’s personal 
circumstances, e.g. disabilities. 
 The public interest in disclosure was found to be an interest in uncovering 
error or corruption – for example if a figure well-known to have served only a 
short time were found to be receiving high payments.  Since RSA 91-A places 
the burden of persuasion on those seeking to prevent disclosure, the balancing 
test here fell in favor of disclosure.   

*   *   * 
 
 

4.  RIGHT-TO-KNOW LAW: Attorney ‘Consultation’ Does Not 
Include Review Of Written Advice.    Ettinger v. Town of Madison 
Planning Bd, 162 N.H. 785 (December 8, 2011). 
 

Under RSA 91-A:2, I(b) “Consulation with legal counsel” is excluded from the 
definition of “meeting,” with the result that such consultation need not occur in 
a meeting open to the public, nor need minutes be taken. 
 Here the Board and its administrative assistant went into private session to 
discuss E-mails and a written opinion from the Board’s attorney, claiming to 
be covered by the “consultation” exemption.  The Supreme Court held that the 
term “consultation” requires “at the very least…the ability to have a 
contemporaneous exchange of words and ideas between the public body and 
its attorney.”  Review of written opinions is not “consultation.” The Court 
rejected the Town’s argument that the statute was meant to be coextensive with 
the attorney-client privilege. 
 However the Court upheld the denial of attorney’s fees, because the law 
was unclear prior to this decision.   

COMMENTS: (a) A cynical taxpayer might harrumph that the Court 
here was just trying to boost municipal attorneys’ coffers, since a 
“consultation” usually costs more than an E-mail opinion.  But the 
fact is, public officials are rightfully stingy with taxpayer funds, so 
alas, the true impact of this decision will be that local boards will 
make more decisions without legal advice. 
 (b) What about having the attorney at the other end of a 
telecommunications line?  The Court didn’t say, but my hunch is that 
a speaker phone audible to everyone will count as a 
“contemporaneous exchange,” but that a process of reducing all 
exchanges down to a text or E-mail probably will not. 
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 (c) This decision magnifies the problem public bodies and 
their lawyers have in trying to preserve the attorney-client privilege 
– given that reviewing the advice in public risks waiving that 
privilege.  The only safe advice is for board members to review 
written legal advice on their own, and to scrupulously avoid 
mentioning in public that the advice was even received.  That can 
be hard to remember during a heated public deliberation.  (Despite 
that conservative advice, I would still argue that off-hand references 
to written legal advice made by individual board members cannot 
constitute a waiver, since the privilege belongs to the board as a 
body and can only be waived by action of that body)  

*   *   * 
 
 

6. RIGHT-TO-KNOW LAW: State Fire Marshal Is A Law 
Enforcement Official.  38 Endicott St. North, LLC v. State Fire 
Marshal, 163 N.H. 656 (May 11, 2012). 
 

The Petitioner in this case was an owner whose property had burned, and who 
sought all the Fire Marshal’s office’s records pertaining to an ongoing 
investigation of the fire.  
 The Court said the Fire Marshal’s office is a “mixed-function agency” 
some of whose purposes do include law enforcement (e.g. arson 
investigations).  The specific records in this case were an investigation into the 
suspicious origins of the fire, and hence were compiled “for law enforcement 
purposes” under the Murray rules (discussed above under Montenegro).   

The first of the six potential reasons for nondisclosure of law enforcement 
files under Murray is that disclosure “could reasonably be expected to 
interfere with enforcement proceedings.”  The Petitioner argued this rule 
applies only if the agency offers proof of when charges are likely to be filed 
and against whom.  But the Court all that is required is a showing that 
enforcement is “reasonably anticipated.”  

[Clearly if it were otherwise, an investigation would have to be 
concluded in order to prove the exemption!]  

Justice Lynn also said that neither in camera examination of the documents, 
nor a Vaughn index were essential to the allowance of this exemption.  Rather, 
“generic determinations of likely interference [with enforcement] often will 
suffice.” Here the Fire Marshal had produced an affidavit which specifically 
described each category of document, with an explanation of how disclosure of 
each could interfere with investigation or prosecution.  

[Well, it sure took a “fight-fire-with-fire” attitude to file this lawsuit!  
But despite all the “fireworks,” it clearly “backfired”!]  

*   *   * 
 

[End of Waugh, Spring 2014 Land Use Law Update] 


