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2014 Lakes Region Planning Commission Municipal Law Lecture 

Making Defensible & Enforceable Land Use Board Decisions 

Attorney Daniel Crean, Crean Law Office, Pembroke, NH 

 
Notice:  This and the accompanying presentation are informational and educational materials 
distributed by Daniel D. Crean, PLLC, for the Lakes Region Planning Commission educational 
seminar presented on June 24, 2013. The materials and presentation are not intended and should 
not be construed as legal advice as to any particular matter. 

 
This portion of the seminar seeks to assist local land use boards, planners and administrators. [In this paper, 

“PB” stands for the Planning Board and “ZBA” stands for the Zoning Board of Adjustment.]  The materials 

and presentation do not address in specific terms the substantive powers and duties of local land use boards. 

Instead, they seek to provide general guidance in handling procedural, administrative, and record-keeping 

requirements that relate to the process of making land use board decisions, including: 

• Making the decision on an application;  

• Imposing conditions; 

• Creating the notice of decision;  and 

• Enforcing the decision. 

 

Part 1. Using & Handling Applications. 

 

 Though it may seem strange upon first consideration, the land use decision-making process actually starts 

with the application filed with the land use board.  If properly constructed and completed (as should be 

reviewed during “acceptance”), the application will state the applicant’s reasons for believing the issue 

should be resolved in its favor.  Experience, though, suggests that applications, once accepted, seem to play 

only a minor, if any, role in the decision. This can leave a land use board having to “start from scratch” in 

reaching a decision (and perhaps more importantly) in memorializing that decision in the form of a notice.
1
 

 

A.  Purpose and Use.  In land use regulation, a key threshold step is the application.  It is important in a 

number of respects, as the application: 

� Will determine whether the land use board has jurisdiction. 

� Will determine whether the applicant has supplied sufficient information to permit the land use board 

to proceed with consideration of the application. 

� May determine the deadline for final action by the local land use board. 

� May assist in determining whether the application should be approved. 

� May contain information and representations that will assist in enforcement. 

 

Thus, the application, which often is viewed as sort of a “boiler plate”
2
 nuisance, really can be an effective 

and useful tool in the land use regulatory arsenal, from the perspective of both the PB and ZBA.  Because the 

application can be such a useful tool, it is well worth the time to consider whether it is being used to its full 

potential. 

                                                           

1
The ZBA generally is required to support its decision with findings, particularly when considering a variance.  The PB 

must state reasons supporting its decision only when it denies an application.  Good practice, though, suggests that the 

PB include findings even when it approves an application, particularly when it imposes conditions on approval. 
2
 “Boiler plate” may be a lot of words that someone invented a long time ago and which everybody now uses.  In some 

cases, nobody really knows why or what the words mean. 
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 (1)  Jurisdiction.  By statute, an applicant for subdivision or site plan approval must present in the 

application sufficient information to allow the PB to make an informed decision.  (RSA 676:4).  This statute 

is important because acceptance of a “completed application” triggers the 65-day review period.  Failure to 

timely act ultimately may lead to court approval of the application as submitted, thus denying the PB the 

power to act in the public interest.  Therefore, the PB, which has the luxury of defining what constitutes a 

completed application, possesses the ability to control its own destiny [at least at the outset of the process and 

subject, of course, to the overriding requirement that its actions must be legal and reasonable]. 

 

Similarly, the ZBA’s authority to act is triggered by receipt of an application, which in turn should be based 

upon statutory jurisdictional requirements.  An application for either an administrative appeal or a variance 

may be submitted only upon an appeal from an administrative decision of some sort within the municipality.   

Similarly, a special exception can be granted only where authorized by the terms of the zoning ordinance.
3
 

 

One additional factor to consider in reviewing an application to the ZBA for an administrative appeal is 

timeliness.  According to RSA 676:5, I, an appeal to the ZBA from a decision of an administrative officer 

must be taken “within a reasonable time, as provided by the rules of the (zoning) board.”   This means that an 

application for an administrative appeal should include both a description of the decision that is being 

appealed and the date of that decision.  It also means that the ZBA has the power and the duty to define the 

“reasonable time” within which the appeal must be filed.  This should not be determined on an ad hoc basis 

but should be defined, as required by law, in the ZBA’s rules of procedure adopted under RSA 676:1.  

Lastly, a copy of an administrative appeal must be filed not only with the ZBA, but also with the 

administrative official whose decision is appealed (RSA 676:5, I).  Procedural uncertainties can be lessened 

if the ZBA application form contains a statement directing the applicant to file a copy of the appeal with the 

administrative official. 

 

 (2)  Information.  The information sought and obtained on a land use board application serves many 

important functions: 

• Who:  the applicant; any agents; the abutters. 

• Where:  the property to which the application applies (including its zoning classification).  

• Why:  the applicant’s goal in filing the application.  

• What:  the type of approval or permit needed from the land use board, including reference to the 

ordinance, regulation or decision leading to the application to the land use board.  

• When: is the application timely? When do deadlines start to run?  Is the application complete as of 

the date of filing?  

 

A properly completed application, in effect, will answer the next series of logical questions which ask “How” 

as in: 

• How does the land use board act?  

• How does it decide what to do next?  

• How does it decide what information is necessary to proceed to a decision? 

 

 

                                                           

3
 As a result of these statutory jurisdictional requirements, the ZBA application forms in common use in the state, which 

often were based upon standard forms contained in the former Office of State Planning Handbooks, require the 

applicant for a variance to identify both the administrative decision appealed from and the sections of the zoning 

ordinance involved, while the applicant for a special exception must state the section of the ordinance which authorizes 

the use or condition sought in the application. 
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 (3)  Assistance in Decision Making.  In addition to serving as a tool to make sure that the land use 

board should initiate consideration of a matter, the application can serve to assist the board in reaching a 

decision.  As more and more land use board decisions are contested by either unsuccessful applicants or 

unsatisfied abutters, land use boards will find that decisions must be more fully defined and refined than in 

the past.  Of course, RSA 676:3, I requires a land use board to state the reasons for denying an application,
4
 

but the need to state reasons for decisions exists in other contexts as well, as more fully discussed in other 

parts of these materials.  Requiring the applicant to state, in the application, why the application should be 

approved may assist the board in deciding which information is relevant and important, and what information 

needs to be included in a notice of decision, whether it be for approval or disapproval of the application. 

 

 (4)  Triggering Deadlines.  Increasingly, land use board procedures are governed by strict procedural 

limits.  Sometimes called “statutes of limitations,” these deadlines are often mandatory and are usually not 

subject to local variation.  The variety of deadlines that come into play in the land use arena affect not just 

the board and the applicant, but also the abutters and the public and their ability to respond to a land use 

board’s decision. 

 

In the ZBA context, the application should serve to identify whether the application is timely, at least as it 

relates to an appeal from an administrative decision.  In the case of a PB, the application must be examined 

in terms of triggering the “65-day” clock.  Other timeliness issues will arise throughout the consideration of 

an application, but the threshold jurisdictional issue must be addressed.
5
 

 

A related issue can arise in the instance of repeated application to the same land use board for approval of an 

application previously denied.  The general rule, as announced in the N.H. Supreme Court decision in Fisher 

v. Dover, 120 N.H. 187 (1980), is as follows: 

 

When a material change of circumstances affecting the merits of the application has not occurred or 

the application is not for a use that materially differs in nature and degree from its predecessor, the 

board of adjustment may not lawfully reach the merits of the petition.  If it were otherwise, there 

would be no finality to proceedings before the board of adjustment, the integrity of the zoning plan 

would be threatened, and an undue burden would be placed on property owners seeking to uphold 

the zoning plan. 

 

This does not necessarily mean that an applicant is forever precluded from seeking approval once an 

application has been denied.  The reasoning of the Court in fashioning this rule was to prevent the obvious 

                                                           

 4 
PBs must abide by this statute, but also are required to adequately state on the record the reasons for denying an 

application for subdivision or site plan approval [RSA 676:4, I (h)]. 
5
 Other statutes, including federal laws (e.g., the Telecommunications Act) may impose additional deadlines for acting 

on applications. 

Practice Tip:Practice Tip:Practice Tip:Practice Tip:    
    An application for approval submitted to a land use board is more than just so many papers, An application for approval submitted to a land use board is more than just so many papers, An application for approval submitted to a land use board is more than just so many papers, An application for approval submitted to a land use board is more than just so many papers, 
but sbut sbut sbut should instead be viewed as a multihould instead be viewed as a multihould instead be viewed as a multihould instead be viewed as a multi----purpose tool that can function to assure that the applicant:purpose tool that can function to assure that the applicant:purpose tool that can function to assure that the applicant:purpose tool that can function to assure that the applicant:    

• Is properly before the board;Is properly before the board;Is properly before the board;Is properly before the board;    

• Is seeking the correct approval; Is seeking the correct approval; Is seeking the correct approval; Is seeking the correct approval;     

• Can do what is desired if the application is approved; and Can do what is desired if the application is approved; and Can do what is desired if the application is approved; and Can do what is desired if the application is approved; and     

• Has fulfilled jurisdictional and Has fulfilled jurisdictional and Has fulfilled jurisdictional and Has fulfilled jurisdictional and timeliness requirements.timeliness requirements.timeliness requirements.timeliness requirements.    
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case in which an applicant and board attempt to circumvent a court ruling overturning the board’s improper 

approval of an application, as was the situation in the Fisher v. Dover case.  The rule is also intended to 

address the erosion of resistance to an application which can arise in repetitive application situations. 

 

In those instances where a board may be requested to initiate action on a proposal that has been acted upon 

by the same board previously, the board should make factual determinations as to whether a substantial time 

period has passed since the matter was last addressed, or whether there has been a substantial change in the 

application or if some other justification exists for consideration of the matter. 

 

Another concern that may arise is delay in processing.  In some cases, applicants have been known to file an 

application and then delay consideration in hopes that the abutters and public “forget” about the matter or 

assume that the application is not going forward for some reason.  For this reason, land use boards might 

consider a procedural rule that addresses timeliness and delay. 

 

In closing on this subject, it is helpful to remember that in some cases, deadlines are triggered by a land use 

board’s action (or failure to act in full compliance with the law).  In addition, the failure to issue a proper 

notice of decision for an application which is denied may adversely affect a land use board’s ability to refuse 

to consider a resubmitted application. 

 

 (5)  Legal Requirements for a Sufficient Application.  While a ZBA may not have the same express 

statutory authority as does the PB to define what constitutes a “completed application,” the ability to create 

and require an application form goes a long way toward achieving that purpose.  For either board, the 

purpose of the application form and submission requirements should be the same and should seek to provide 

the information described in subpart (2). 

 

While neither the PB nor the ZBA should be expected to approve an application without a hearing, the basic 

information required in an application should provide at least basic answers to the five “W” questions 

outlined in subpart (2).  With that information, the board then can begin to decide: 

• If the application is timely;  

• Whether the relief or approval sought is appropriate and sufficient;
6
  

• If the applicant needs to provide additional information prior to or at the public hearing;  or  

• Whether other preliminary matters require attention. 

 

 (6)  Procedures for Accepting Applications.  This paper will not examine the procedures used to 

accept applications, but it should be noted that this is one area where there is a difference in statutory 

treatment between ZBAs and PBs.
7
  Both boards, though, should define and follow well-established 

procedures for submission, acceptance and initial consideration of applications to achieve the following 

goals:  

• Provide an established procedure for the filing of an application with the municipality to avoid 

uncertainty of where, when and how to file an application. 

• Provide an initial screening to make sure the application is sufficient to invoke the board’s 

jurisdiction.  

• Make sure that a firm date is established on which the application is filed / submitted / accepted.  

• Make sure that the timing requirements of applicable laws are met for initial consideration. 

                                                           

6
 For example, if a person seeks a variance to allow a commercial use in a residential district, are there dimensional 

requirements that need to be addressed as well? 
7 
The statutory specifics for PB acceptance are beyond the scope of this seminar.  However, the Legislature has 

amended the acceptance procedure on occasion and procedures must conform to RSA 676:4.    
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A key to success is for each board to define its procedures.  In the case of the PB, this can and should be set 

forth in the subdivision and site plan review regulations.  In the case of the ZBA, the procedures should be 

set forth in by-laws or rules of procedure (required under RSA 676:1) and which must be filed with the 

municipal clerk.  Additionally, the procedural filing requirement should be stated on application forms or in a 

handout that is made available with the application. 

 

B   Processing and Handling Applications. 

 

 (1)  Initial Processing.  Procedures associated with the actual consideration of a completed 

application are beyond the scope of this seminar, but a brief word on initial processing is appropriate.  

Naturally, the primary purpose of document handling should be to assure that all mandatory and appropriate 

procedures are followed, that legal notices are provided in a timely fashion, and that deadlines for action are 

met.  In a law office or court room, these procedures are called “docket control” and refer to the process of 

knowing the status of an application and assuring that required actions are taken in a timely fashion, 

including the creation of a “tickler” system to alert one to approaching deadlines.
8 
 Aside from meeting the 

few statutory requirements that do exist, there are no golden, uniform rules to follow and, by and large, a 

municipality is free to select the procedures it will follow. 

 

 

 

 

 

 

 

 

 

 

 

 

One use for a good procedural docket control system will be the creation of a management system for 

follow-up after the land use board has made its decision.  For example, how will a PB know that a deadline 

for submission of state permits or expiration of a bond is approaching and how can the board schedule 

procedures to address problems before they become irreversible?  If conditions are imposed in the approval 

of a special exception or variance by a ZBA, how will the building inspector or selectmen or other 

administrator be made aware of these requirements in the future?  What provisions are made to notify 

assessment officials of land use board actions which affect the use of property that in turn may affect its 

market value so that they should be reflected in assessed valuation for property tax purposes?
9
 

  

(2)  Initial Consideration.  As mentioned in part 1, statutes impose timeliness requirements 

pertaining to initial consideration on both planning and zoning boards.  RSA 676:7 requires 

the ZBA to hold a hearing within 30 days after receipt of an application.  RSA 676:4, I 

(c)(1) as amended during the 1998 legislative session once again changed the initial 

procedures for subdivision and site plan review applications for the PB.  Now, there is no 

longer express language regarding the use of a designee to accept an application.  The 

                                                           

8 
As reviewed in the materials on enforcing decisions, a “tickler” system also should be used to ensure that the 

municipality knows about and addresses timeliness issues associated with conditional approvals. 
9
  See RSA 674:37-a, as to the effect of subdivision approval on tax assessment and collection.   

Practice Tip:Practice Tip:Practice Tip:Practice Tip:    
The specifics of a control system The specifics of a control system The specifics of a control system The specifics of a control system perhaps perhaps perhaps perhaps areareareare    not as important as having a system and following it.  not as important as having a system and following it.  not as important as having a system and following it.  not as important as having a system and following it.  
At any rate, a docket control system will achieve the following:At any rate, a docket control system will achieve the following:At any rate, a docket control system will achieve the following:At any rate, a docket control system will achieve the following:    

• Provide a calendar for scheduling and processing, including dates of all notices, hearings, Provide a calendar for scheduling and processing, including dates of all notices, hearings, Provide a calendar for scheduling and processing, including dates of all notices, hearings, Provide a calendar for scheduling and processing, including dates of all notices, hearings, 
and deadlines;and deadlines;and deadlines;and deadlines;    

• Provide a system for filing Provide a system for filing Provide a system for filing Provide a system for filing the various materials that are submitted to the reviewing board;the various materials that are submitted to the reviewing board;the various materials that are submitted to the reviewing board;the various materials that are submitted to the reviewing board;    

• Provide a mechanism for filing the materials included in the record in the event of court Provide a mechanism for filing the materials included in the record in the event of court Provide a mechanism for filing the materials included in the record in the event of court Provide a mechanism for filing the materials included in the record in the event of court 
challenge and for followchallenge and for followchallenge and for followchallenge and for follow----up on compliance with conditions.up on compliance with conditions.up on compliance with conditions.up on compliance with conditions.    
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determine of whether to “accept” an application now is to be made by the PB at the next regular meeting or 

within 30 days following “delivery of the application” for which proper notice can be given of the acceptance 

meeting.  If the board does not accept the application, the notice of that decision must describe the 

information, procedure or other requirement needed to complete the application. 

 

Once action has been initiated, there is no deadline for action by a ZBA, nor does the statute (RSA 676:7) 

governing its procedures set precise guidelines (other than the obligation to act reasonably).   Lengthy delays 

in processing an application can lead to difficulties, as an objecting abutter may assert that the delay results 

from collusion, attempted diffusion of opposition, or other sinister motive.  Of course, a New Hampshire 

land use board (at least one that I represent) would never participate in a delay of that type, but lengthy 

delays or acceptance of substantially different modifications to applications at the last minute (while perhaps 

not legally sufficient to overturn a decision) can constitute “court room door openers.”   

 

In contrast to the ZBA, PBs are faced with deadlines for final action (the old 90-day rule now transformed 

into a “65-day-after-acceptance” rule).  A PB also must be cognizant of the more precise language 

concerning its procedures that are contained in RSA 676:4.  Thus, the likelihood is greater that a PB will find 

its procedural actions challenged by an unhappy applicant or abutter. 

 

In summary, a land use board should initiate consideration of an application within 30 days after receiving an 

application.  If lengthy delays are anticipated in the review process, it may be advisable to suggest that the 

application be withdrawn and resubmitted.  Both the ZBA and the PB should resist efforts to act on major 

revisions to applications which are submitted at the last minute with little or no notice or opportunity for the 

abutters and public to study and review the revisions. 

 

 (3)  Ex Parte Contact.  When a land use board in a New Hampshire town considers a matter that is at 

all controversial, it is virtually impossible for a land use board member to avoid all ex parte contact.  But, 

someone mentioning in passing at the grocery store that John Doe’s application is quite controversial is a far 

different matter than the receipt of information or opinion outside of the context of 

board proceedings.  While an individual board member may feel that such casual “off 

the record” discussions can clearly be separated in one’s mind from evidence and 

hearing testimony, the mere fact that an ex parte communication has occurred can taint 

that individual’s participation.  Under New Hampshire case law, the participation of 

such an individual at the board’s proceedings will affect not just that individual, but 

will in all likelihood invalidate the board’s actions, even if that individual did not cast a deciding vote.  In 

other words, the mere participation of that individual may void the board decision, Winslow v. Holderness, 

125 N.H. 714 (1984). 

 

Similarly, a board member should avoid discussing a pending case outside of board proceedings.  If a board 

member wishes to voice an opinion or discuss an application or receive testimony or evidence outside of 

formal board proceedings, that individual had best be prepared to disclose that fact and that take a seat in the 

audience during the remainder of board action on the matter. 

 

The concept of conflict of interest and disqualification of board members can be addressed more fully in 

Board Rules of Procedure adopted under RSA 676:1. 

 

 (4)  Legal Requirements. As noted in the discussion concerning initial consideration, the common 

elements of the legal requirements for processing and handling applications for the zoning and PBs are not 

set by statute but rather arise by implication from due process, fairness, and the requirement that land use 

boards act reasonably in handling matters before them.  The guidepost with respect to these concepts is 

relatively simple: 
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Use common sense, and if a board has a reason to doubt that a given procedure is proper, in all 

likelihood it is improper.  In general, follow these practice tips guidelines: 

 

 

 

 

 

 

  

 

 

 

 

 (5)  Dealing with Attorneys and Other Undesirables.  Fortunately, many land use board proceedings 

are conducted in the absence of attorneys, gadflies of the community, and other critics of the system.  On 

occasion, though, a board will encounter the three-piece suit and/or the crusty native who insists that all 

zoning is a taking of property rights, and/or the conservationist who asserts that the land use board is nothing 

other than a co-conspirator in a plot to pave over the entire town.   The best initial defense against these 

individuals is a thick skin and a good sense of humor.  The second best defense is to know your job and the 

statutes and rules that you are administering. In addition, though, there are some special considerations that 

may help in dealing with the difficult individual: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A special note on “Requests for Findings and Rulings” 

 

At some point, chances are fairly good that a land use board will receive, before the evening is over, a 

document called “Requests for Findings and Rulings.”   When this happens, a land use board should neither 

panic nor ignore the document!  Case law holds that a local land use board acting in a quasi-

judicial capacity (e.g. a ZBA or a PB whenever it is acting on an application for approval) 

must provide a notice of decision that sufficiently explains the basis for its ruling.  One way 

to do this is to include in a notice of decision Findings of Fact and Rulings of Law or at least 

particular statements of the facts which support your decision. 

 

Lawyers prepare documents for court trials called “Requests for Findings of Fact and Rulings of Law” as a 

matter of routine.  It is no longer a rarity for a lawyer to present this type of a document to a land use board.  

Much as we might like to dismiss this additional, legalese-laden paperwork, the courts have said a land use 

Practice Tips: Practice Tips: Practice Tips: Practice Tips:     

• Periodically review statutory requirements, as well as your substantive and procedural rules to Periodically review statutory requirements, as well as your substantive and procedural rules to Periodically review statutory requirements, as well as your substantive and procedural rules to Periodically review statutory requirements, as well as your substantive and procedural rules to 
see if your practice complies with these legal requirements. see if your practice complies with these legal requirements. see if your practice complies with these legal requirements. see if your practice complies with these legal requirements.     

• Speak with persons who regularly appear before your board (surveyors and, yes, even lawyers) Speak with persons who regularly appear before your board (surveyors and, yes, even lawyers) Speak with persons who regularly appear before your board (surveyors and, yes, even lawyers) Speak with persons who regularly appear before your board (surveyors and, yes, even lawyers) 
and aand aand aand ask for their comments and comparisons to other boards.sk for their comments and comparisons to other boards.sk for their comments and comparisons to other boards.sk for their comments and comparisons to other boards.    

• Take a “busman’s holiday,” and visit other land use boards to see how their practices Take a “busman’s holiday,” and visit other land use boards to see how their practices Take a “busman’s holiday,” and visit other land use boards to see how their practices Take a “busman’s holiday,” and visit other land use boards to see how their practices 
compare to yours.compare to yours.compare to yours.compare to yours.    

 

Practice Tips:Practice Tips:Practice Tips:Practice Tips:    

• Make sure thatMake sure thatMake sure thatMake sure that    you follow legal requirements so as to avoid giving these persons “victories” that would you follow legal requirements so as to avoid giving these persons “victories” that would you follow legal requirements so as to avoid giving these persons “victories” that would you follow legal requirements so as to avoid giving these persons “victories” that would 
tend to reinforce their positions.tend to reinforce their positions.tend to reinforce their positions.tend to reinforce their positions.    

• Do not, however, shut down regular business to accommodate their requests.  Treat them like any Do not, however, shut down regular business to accommodate their requests.  Treat them like any Do not, however, shut down regular business to accommodate their requests.  Treat them like any Do not, however, shut down regular business to accommodate their requests.  Treat them like any 
other individual, but don’t feel coother individual, but don’t feel coother individual, but don’t feel coother individual, but don’t feel compelled to address all unreasonable requests or a need to address mpelled to address all unreasonable requests or a need to address mpelled to address all unreasonable requests or a need to address mpelled to address all unreasonable requests or a need to address 
voluminous, time consuming requests all at one time.  voluminous, time consuming requests all at one time.  voluminous, time consuming requests all at one time.  voluminous, time consuming requests all at one time.      

• Do not get personal and do avoid all negative comment about individuals, even to coDo not get personal and do avoid all negative comment about individuals, even to coDo not get personal and do avoid all negative comment about individuals, even to coDo not get personal and do avoid all negative comment about individuals, even to co----workers. workers. workers. workers.     

•     Treat the individual the same as anyone Treat the individual the same as anyone Treat the individual the same as anyone Treat the individual the same as anyone else: be neither rude nor overly solicitous.else: be neither rude nor overly solicitous.else: be neither rude nor overly solicitous.else: be neither rude nor overly solicitous.    

• Document your dealings with the person in writing contemporaneously with the transaction. Document your dealings with the person in writing contemporaneously with the transaction. Document your dealings with the person in writing contemporaneously with the transaction. Document your dealings with the person in writing contemporaneously with the transaction.     

• If the individual becomes unruly or makes unreasonable demands, do not hesitate to call for assistance, If the individual becomes unruly or makes unreasonable demands, do not hesitate to call for assistance, If the individual becomes unruly or makes unreasonable demands, do not hesitate to call for assistance, If the individual becomes unruly or makes unreasonable demands, do not hesitate to call for assistance, 
including policeincluding policeincluding policeincluding police    presence.presence.presence.presence.    
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board should not do this.  Just as a local land use board must abide by what the legislature says, it must also 

do what the law, as interpreted by a court, requires. 

 

Painful as it may seem to have to address these often “nit-picking” documents, the board is required by law 

to do so.  However, there are ways to make this task less daunting and more useful and usable. 

 

 a.  Treat the request as an opportunity to review decision-making and to craft a decision that is more 

defensible.  By actually responding to requests that are submitted in opposition to the direction in which a 

board may wish to go, the board may come up with good reasons to support its decision that will refute the 

lawyer’s reasoning. 

 

 b.  Treat the request as a blueprint for writing a decision by responding to the factual requests made.  

The lawyer presumably has some reason for including a requested finding of fact; and the board, by 

addressing that area of the facts, may address a set of facts that otherwise would not have been given proper 

consideration, or at least may not otherwise have been included in the notice of decision. 

 

 c.  Remember that a decision to deny an application, in all cases, must include reasons for the denial.  

The review of requests for findings and rulings may be helpful, even if those requests were submitted in 

support of an application. 

 

 d.  Even if an application is approved, the chances of an appeal by an abutter or other party are no 

longer remote, and the land use board’s Record (including the notice of decision and minutes as they address 

the board’s reasons) must support its decision.  Therefore, the incorporation of findings and rulings into a 

board’s decision may be useful to defend the decision in court, even when the application is granted. 

 

 e.  When all is said and done, the board should go through the same process that is required to make 

findings and rulings before making its decision.  This may not always be formally characterized as this type 

of process, but if a board is making a decision correctly (as opposed to just making a decision), it already is 

making findings of fact and formulating rulings of law.  If it is doing so in practice, is it that much more 

difficult to make these decisions in writing? 

 

 f.  To deal with unreasonable requests (either in substance or in number), consider the following 

options (but use these only when necessary, not necessarily as the rule): 

 

  i.  Limit the number of requests that may be submitted by any party to any matter by 

adopting procedural rules to that effect.  But, do allow a waiver of the limit by prior request if necessary, and 

do enforce the limit if you have one. 

  ii.  If there are many requests or if more than one party submits requests, you might adopt a 

convention used by the courts and other administrative agencies which states that the parties’ requests for 

findings and rulings are satisfactorily addressed by the board’s notice of decision.  BUT, use this as an 

exception, not as the rule, and make sure that the findings and rulings do address the requests.  Also, the 

findings and rulings must be contained in the decision, not scattered through various board members’ 

statements in the minutes. 

 

(6)  Conduct of Hearings.  In all proceedings to approve land use applications, the land use 

board (whether it is the PB or the ZBA) acts in a quasi-judicial capacity.  While the 

formality of this setting requires notice and the opportunity to be heard, it does not require 

the formality of a court proceeding.   
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 Legal Requirements.  In all cases before the ZBA, a public hearing must be held prior to final action.  

In most cases pending before the PB, a public hearing must be held before final action.
10

  There is no single 

“right” way to conduct a hearing.  In order to meet due process requirements, the hearing must be fair and 

impartial.  Generally this means that all parties should be given reasonable opportunity to present their 

arguments and evidence and to rebut the positions of others.  This does not mean that a land use board must 

permit personal attacks or repetitive or irrelevant argument. 

 

The Chairperson, and ultimately, the Board itself, may invoke the rule of reason to require that proceedings 

be conducted in civil, timely, and orderly fashion. Any attempt, however, to limit debate or testimony must 

be applied fairly and reasonably and not limited to one side or the other. 

 

 (7)  Use of a Member’s Personal Knowledge.  Individual land use board members usually possess 

knowledge about the community, and, in some cases, about the particular property that may be involved in a 

pending application.  Taking both a practical and pragmatic approach to land use regulation, the Supreme 

Court does not view a board member’s background knowledge of the community negatively.  While 

recognizing that this type of knowledge can be important and helpful to land use regulation, land use boards 

and board members must, however, remember that their duty is to apply existing laws, ordinances and 

regulations.  So long as the background community knowledge is applied in that context, knowledgeable and 

informed board members benefit and assist the process, Vannah v. Bedford, 111 N.H. 105 (1971). 

 

For example, board members may rely on their own knowledge of conditions such as traffic, surrounding 

uses, and their opinions of possible neighborhood impacts, Nestor v. Town of Meredith Zoning Board of 

Adjustment, 138 N.H. 632 (1994).  This type of “personal knowledge” can be one aspect of the land use tool 

kit to help a board sort out the often conflicting testimony presented, even by so-called experts. 

The use of personal knowledge is not unlimited, though, as board members need to differentiate between 

personal factual knowledge and opinion.  Further, board members’ factual knowledge must have some 

realistic basis and cannot be used where the evidence clearly discloses a contradictory situation, Condos East 

Corp. v. Town of Conway, 132 N.H. 431 (1989).  In other words, a board may consider the views of its own 

board members, but a board is not free to blithely ignore unrebutted expert advice or evidence suggesting a 

contrary conclusion.  A land use board can question the views of experts and others who testify or present 

                                                           

10
 The PB exceptions to the mandatory public hearing requirement are for denials premised upon incomplete 

applications or refusals to: provide requested information required by the applicable regulations, meet reasonable 

deadlines, or pay costs or fees.  Action on minor lot line adjustments or boundary agreements also may occur without 

a hearing unless requested. [See RSA 676:4, I (e).]   Also, the regulations may allow an expedited review for minor 

subdivisions, but certain parties may be heard as a matter of right upon request. [See RSA 676:4, III.] 

Practice Tips:Practice Tips:Practice Tips:Practice Tips:    

• Adopt a set of procedural rules for the conduct of hearings in the boardAdopt a set of procedural rules for the conduct of hearings in the boardAdopt a set of procedural rules for the conduct of hearings in the boardAdopt a set of procedural rules for the conduct of hearings in the board’’’’s s s s procedural byprocedural byprocedural byprocedural by----
laws adopted under RSA 676:1 (and follow them).laws adopted under RSA 676:1 (and follow them).laws adopted under RSA 676:1 (and follow them).laws adopted under RSA 676:1 (and follow them).    

• Require that all comments and questions from the public or the parties be addressed Require that all comments and questions from the public or the parties be addressed Require that all comments and questions from the public or the parties be addressed Require that all comments and questions from the public or the parties be addressed 
through the Chair, and do not allow crossthrough the Chair, and do not allow crossthrough the Chair, and do not allow crossthrough the Chair, and do not allow cross----examination and argument.examination and argument.examination and argument.examination and argument.    

• Follow a set procedure for the presentatioFollow a set procedure for the presentatioFollow a set procedure for the presentatioFollow a set procedure for the presentation of testimony.n of testimony.n of testimony.n of testimony.    

• In complex or controversial cases, mark all written or physical evidence as formal exhibits. In complex or controversial cases, mark all written or physical evidence as formal exhibits. In complex or controversial cases, mark all written or physical evidence as formal exhibits. In complex or controversial cases, mark all written or physical evidence as formal exhibits. 
[Exhibit tags can be obtained at most office supply stores or mail order houses.][Exhibit tags can be obtained at most office supply stores or mail order houses.][Exhibit tags can be obtained at most office supply stores or mail order houses.][Exhibit tags can be obtained at most office supply stores or mail order houses.]    
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evidence to it, but the essence of a land use board proceeding as a quasi-judicial action requires that the 

board’s decision be premised upon evidence and credible testimony, not speculation or unfounded 

suspicions, Patenaude v. Meredith, 118 N.H. 616 (1978) and Durant v. Dunbarton, 121 N.H. 352 (1981). 

 

Part 2. Making and Recording Decisions. 

 

The “final” step in processing an application involves making a decision, recording the decision, and making 

the decision available to those who are entitled to it or who ought to have it for administrative or enforcement  

purposes.  Additional steps beyond making the decision itself may be required to enforce a decision, to 

ascertain compliance with conditions contained in a decision, or to defend a decision in court.   

 

A.  When and How to Make the Decision.  There is no “magic” time when a decision should be made, other 

than to note that it should be after the hearing or period for public comment has closed, and prior to 

expiration of any deadline for action.   Some boards move to decision-making mode 

before moving on to the next hearing, while others defer deliberations until completion of 

all hearings on any given night.  Either procedure is legally acceptable.  Remember, 

though, land use boards may not deliberate in private unless an express right-to-know law 

exception applies. 

 

The much more compelling facet of making a decision is “how” it is made.  In the simplest analysis, the 

board simply approves or disapproves an application or perhaps attaches conditions to an approval.  In the 

case of disapproval of an application, that procedure is incorrect and, in many cases of approval, that 

procedure also would be incorrect.  After all, decision-making in the land use context is a process, not just a 

simple “aye or nay” vote. 

 

In some cases, such as a minor subdivision, there really may not be much more to the approval process than 

voting approval since the detailed application, acceptance and hearing and review process will have resulted 

in a determination that the subdivision conforms to the regulations.  However, in most, if not all, other 

instances, some discussion and formulation of a decision are required if the land use board is carrying out its 

duties properly (and if the board wishes to stand a better chance in court if an appeal is filed). 

 

In the case of denial by either the PB or ZBA, the law requires that the board state its reasons for denial.  The 

reasons must, of course, be stated in the written notice of decision of the board, but sometimes it seems that 

the reasons appear in the notice of decision by divine act, since there was no motion at the board meeting that 

included a statement of the reasons as recorded in the minutes.  Similarly, for example, when a ZBA 

approves a variance, the notice of decision may reflect that the variance was approved and that the ZBA did 

conclude that the five standard criteria were met.  However, when someone looks to the actual motion or 

vote or reviews the minutes, the reasoning of the board cannot be ascertained.
11

  In addition, the practice of 

allowing the chair, clerk, or some other person (e.g., the municipal attorney) to write the decision after the 

fact is not proper.   A board may delegate the task of writing a decision, but it must approve that decision 

before it truly can be the decision. The decision is that of the board and not an officer or individual.  The 

                                                           

11
 ZBA use of “score sheets” on which each member “votes” as to whether each individual variance criterion is met 

may be convenient, but it really does little to create a proper decision.  The decision-making process requires that the 

board, as a whole, determine factually if all criteria are met.  This does not mean that the board simply votes “yes” 

or “no” on the criteria separately or on the variance as a whole.  Instead, the board should first discuss and formulate 

a set of factual findings that address all the required criteria.  Only after making these findings should the board 

proceed to a decision.   
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board should have before it, prior to voting, the decision, including reasons and findings, that will be 

translated into the written notice of decision. 

 

Once a motion is properly made, the board should discuss the motion, amend it if necessary, and then vote on 

the motion.  Of course, only those persons who are regular members, who are not disqualified, and any 

designated alternates, may vote.  An alternate who is not voting, perhaps, may be allowed to contribute to the 

discussion; but any member who has been disqualified from voting also should not take part in deliberations 

and discussions. 

 

B.  When and How to Record the Decision.  Of course a decision, once made, must be memorialized in 

some way.  The practice of relying upon minutes to state decisions is not proper as RSA 676:3, I requires 

each local land use board to issue a final written decision when it approves or disapproves an application. 

The preparation of the written notice of decision, in some respects, should be “mechanical” and should not 

involve the creation of reasons.  The statement of reasons should be contained in the decision (i.e., it should 

be included in the motion upon which the board votes). 

 

Earlier, in discussing how to deal with attorneys, a note on "Findings and Rulings" was included.  Those 

concepts can apply to successful decision-making and the successful defense of those decisions. 

Findings of fact are simple, direct statements of relevant facts that lead the decision-maker to a conclusion.  

Rulings of law are statements of what applicable law governs a proceeding and include conclusory 

statements (e.g., whether a project meets a particular criterion.)  Findings of fact and rulings of law are not 

merely statements that the board finds that all five criteria for a variance are or are not met.  A proper finding 

of fact would state what factual conditions exist that lead one to conclude that a hardship exists, not merely a 

statement that a hardship does exist.
12

 

 

A board may not be required to make findings of fact or rulings of law in every case.  Yet, proper decision 

making requires that a board at least go through the process of analyzing facts and applicable law to reach a 

decision, so that a board, at least conceptually, always will make findings and rulings, though perhaps 

informally. 

 

As noted earlier, a land use board, on occasion, may be requested to respond to requests for findings and 

rulings submitted by a party.  It bears repeating that the board must respond in some way to these requests, 

either by specific rulings on each request, or by fashioning a decision and notice of decision that does so in 

an independent comprehensive manner. 

 

 In summary, it is appropriate to note the significance, use and importance of notices of decisions, and a key 

question that should be asked here is "why does it matter what is in a notice of decision"?  First of all, if the 

decision denies approval, RSA 676:3 requires the board to state its reasons for disapproval.  In addition, a 

notice of decision that meets the standards suggested in this section will lessen the need to go back into 

                                                           

12
 Recall the initial discussion of the utility of applications in making decisions. 

Practice Tip: 

• The document called a notice of decision is simply a written statement of the board's 

action.  Writing a good decision can be complex and difficult, even in what appear to 

simple fact situations.  A key step is to make sure that a motion is properly before the 

board and that it includes all of the components of the decision. 
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minutes of board proceedings or even individuals' memories to ascertain what the decision truly entailed.  A 

well-written notice of decision may make the board’s decision more understandable to the parties and the 

public and may provide administrative guidance to municipal officials.  A well-written notice of decision 

may dissuade a party from filing an appeal, and, if an appeal is filed, it may help the court to rule in the 

municipality's favor. 

 

Lastly, failure to properly issue a notice of decision can affect the statute of limitations which normally 

dictates when an appeal must be filed, and may unintentionally open or even re-open courtroom doors. 

 

 

C.  How and When to Impose Conditions.  Both the ZBA and PB have express and implied authority to 

impose conditions in approving applications.
13

  If conditions are imposed, they should be imposed at the time 

of approval, unless there is a specific written reservation of right to impose conditions at a later time. 

 

Conditions may be either conditions precedent (must be met before final approval is granted) or conditions 

subsequent (exercise of the approval is conditioned upon on-going compliance).  Except where the condition 

involves exceptions provided by statute, there is a presumption and requirement that the land use board will 

make some form of affirmative determination of compliance with conditions which will involve notice to 

persons affected and an opportunity to provide input, Sklar Realty v. Merrimack, 125 N.H. 321 (1954); RSA 

676:4, I(i). 

 

 

The use of conditions is an important tool in the land use regulatory scheme, but it requires the use of docket 

control and follow-up in order to be fully effective.  The existence of the conditions must be noted in writing 

and in such a manner as to alert municipal officials and boards, the applicant, and successors-in-interest to 

the applicant to their existence.   Once again, the importance of proper notices of decision is evident. 

 

                                                           

13
RSA 674:33 expressly and, as interpreted by the Supreme Court, allows the ZBA to attach conditions upon 

administrative appeal decisions, variances and special exceptions.  PB use of conditional approvals is allowed by RSA 

676:4 in general, and RSA 674:36 and 674:44 with regard to certain aspects of subdivision and site plan review. 

Practice Tip: 

• Reasons versus Conclusions. A properly made and recorded decision will distinguish 

between reasons and conclusions.  The board's decision will be to grant or deny a 

permit or to impose certain conditions.  A proper notice of decision does not state 

merely that the decision is made because the proposal complies or does not comply 

with the applicable ordinance or regulations. 

 

PracticPracticPracticPractice Tip:e Tip:e Tip:e Tip:        SomeSomeSomeSome    keys to effective and proper use of conditions in land use approvals include: keys to effective and proper use of conditions in land use approvals include: keys to effective and proper use of conditions in land use approvals include: keys to effective and proper use of conditions in land use approvals include:     

• Written specifications.  Written specifications.  Written specifications.  Written specifications.      

•     Use of conditions that are rationally related to the development proposed.  Use of conditions that are rationally related to the development proposed.  Use of conditions that are rationally related to the development proposed.  Use of conditions that are rationally related to the development proposed.      

•     Making sure that a docket system is in place to address problems before it is too late.Making sure that a docket system is in place to address problems before it is too late.Making sure that a docket system is in place to address problems before it is too late.Making sure that a docket system is in place to address problems before it is too late.    

• Making sure that the official or board charged with monitoring compliance is aware of Making sure that the official or board charged with monitoring compliance is aware of Making sure that the official or board charged with monitoring compliance is aware of Making sure that the official or board charged with monitoring compliance is aware of 
the condition and the deadlines, if any, for action.the condition and the deadlines, if any, for action.the condition and the deadlines, if any, for action.the condition and the deadlines, if any, for action.    

    



 

 −14− 

In addition, conditions must be monitored, particularly those that impose on-going or after-the-fact 

requirements.  Examples of instances in which conditions became ineffective are not hard to find and can 

include: lapse of bonding, lack of follow-up inspection, improper notice to the official charged with 

monitoring compliance, and so on. 

 

D.  Rational Nexus and Rough Proportionality. From a constitutional perspective, New Hampshire court 

decisions largely reflect federal decisions as they interpret the U.S. Constitution.
14  

New Hampshire, though, 

has its own protections for property in the State Constitution, and the State Supreme Court has added a few 

twists and turns that may provide a degree of additional or greater protection for property. 

 

 (1) Court Constitutional Decisions. A number of NH Supreme Court decisions are consistent with 

federal principles but are important for their rulings that impact land use board procedures and decisions. A 

seminal case
15

 was decided in 1977, years before Nollan and Dolan.  For many years, decisions involving 

exactions in various jurisdictions utilized one of three primary tests to assess validity of the governmental 

action. Some courts applied a “but/for” test in which an exaction was upheld if it sought to address a need or 

action that would not have required any governmental action or consideration “but for” the fact that a 

development would occur. At the other end of the spectrum was a requirement that government show that the 

type and level of the exaction were justified as being closely associated with or directly related to the impact 

of the development. 

 

Other courts chose a middle ground that involved some attempt to rationally assess the burdens on property 

owners in relation to the burdens and benefits to the public. The Land/Vest opinion struck such a pose by 

creating what the court called a “rational nexus” test. The essence of this test is two-fold: first, is the 

requirement that exactions must bear a reasonable relationship to the needs and demands associated with the 

development; and second, the cost or impact of the exaction must bear a reasonable relationship to the cost or 

impact associated with the development. This test assesses both benefits and burdens as they relate to both 

the government and the property owner. While this test has been the rule in New Hampshire for more than 

thirty years, it was not until years later that the Nollan and Dolan decisions established federal precedent that, 

in effect, mirrors NH’s rule, which appears to combine both the qualitative and quantitative components of 

the U.S. Supreme Court decisions.  

 

Though often reviewed as takings, or perhaps due process or equal protection cases, matters involving 

exactions or conditions also may raise claims of statutory authorization and construction. In addition, while 

most emphasis in exaction cases today is based on takings theory, the initial focus on validity of exactions 

arose under the doctrine of unconstitutional conditions, i.e., “ . . . the government may not require a person to 

give up a constitutional right . . . in exchange for a discretionary benefit conferred by the government where 

the property sought has little or no relationship to the benefit.”
16   

 

This doctrine is intended to protect individuals in dealing with government, likely arising in cases from the 

early 1900s, and used in many contexts, in addition to land use, such as free speech and religious exercise. 

                                                           

14  
A long line of case law governs “takings and exactions” in land use.  At the risk of oversimplification, two major 

cases on the federal level are:  Nollan v. California Coastal Commission, 483 U.S. 825 (1987), which requires that 

exactions imposed as part of land use approvals have a rational relationship to burdens associated with the land use 

action and Dolan v. Tigard, 512 U.S. 374 (1994), stating the impact of the exaction on the applicant must be roughly 

proportional to burdens and benefits involved. 
15 

Land/Vest Props., Inc. v. Town of Plainfield, 117 N.H. 817 (1977). 
16

 The quoted language is from section II of the Dolan opinion which discusses the nature of unconstitutional conditions 

in the context of the constitutional right to receive compensation when property is taken for a public use. 
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Some exactions are relatively easy to examine and their imposition can be readily justified. Onsite 

improvements to address concerns associated with drainage, pollution, pedestrian and vehicular traffic 

movement are common, everyday requirements. Similarly, many off-site improvements now may be 

imposed without major objection in recognition of the impact that a development will have on existing and 

required infrastructure.
17 

 Examples of these may include traffic improvements on adjoining or nearby streets, 

sewerage system improvements to accommodate increased flows, and pumping stations to supply a 

development with public water. 

 

In some instances, particularly those involving off-site exactions, the public or other property owners will 

obtain a benefit that might exceed the needs occasioned by the development. In other cases, the requirement 

to set aside property for purposes that are unrelated or only marginally related to the development can be 

seen as exceeding what is appropriate.
18

   

 

Another category of exactions involves those that are clearly invalid, exemplified by the blanket dedication 

requirements (or payments in lieu of dedication) that bore no relationship to the needs or burdens created by 

the subdivision.
19

 

 

In partial response to the notion that some types of exactions and dedications are not appropriate [e.g., 

dedication of park and recreation lands in scattered subdivisions would not effectively provide park land], a 

form of exaction arose in which monetary assessments (sometimes called impact fees – now governed in NH 

by RSA 674:21) may be levied in place of specific exactions or dedications. 

 

It is well to remember, here, the concept that property is not just physical land or building. What gives 

primary value to property is the bundle of rights associated with property. A non-exhaustive list of the 

“sticks” in this bundle of property rights will include the rights to: own, use, occupy, convey, and exclude 

others from the property. Inevitably, just as an enactment or application of a land use regulation may go too 

far, an exaction (in any of these various forms) may, as well. It is not surprising, then, that property owners 

might view these types of governmental actions with a wary eye. Thus, a subset of takings law has developed 

whereby exactions, like legislative enactments, may go too far in what they ask of a property owner. 

 

 (2) Statutory Concerns. Another important aspect of land use law requires compliance with 

applicable statutory law that both enables and limits local government land use controls. Statutes are subject 

to interpretation by land use boards and administrators, landowners, attorneys, and, of course, courts. Given 

the existence of cases like Nollan, Dolan, and J.E.D. Associates, local governments need to chart clear 

courses in creating and imposing conditions on development that seek to shift onto developers some of the 

burdens and costs of development. Those difficulties are increased by 1) what may be viewed as occasional 

legislative misunderstandings of the nature of conditions and exactions and 2) when a reviewing court 

appears to not fully understand how the municipality has imposed and applied the tools available. 

 

                                                           

17
 See N.E. Brickmaster v. Salem, 133 N.H. 655 (1990). However, the Supreme Court ruled in Simonsen v. Derry, 145 

N.H. 372 (2000) that enactment of the impact fee enabling legislation made that the only vehicle for addressing off-site 

impacts. The impact fee law was changed in 2004 to undo, in part, the effects of that decision. 
18

 See, e.g., Robbins Auto Parts, Inc. v. Laconia, 117 N.H. (1977). 
19 

A regulation imposing a requirement of a blanket deeding of 7.5% of all land to be subdivided, or payment of cash in 

lieu of dedication, was characterized by the N.H. Supreme Court as “an out and out plan of extortion,” J.E.D. 

Associates, Inc. v. Town of Atkinson, 121 N.H. 581 (1981). 
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One such example is the New Hampshire Supreme Court decision Clare, Trustee of Horizon Realty Trust v. 

Town of Hudson, 160 N.H. 378 (2010). In this writer’s opinion, it demonstrates how judicial review may 

encounter difficulty in applying New Hampshire statutes governing exactions, conditional approvals, surety 

for performance, and impact fees. The language in the decision almost interchangeably used impact fees and 

surety for performance, which are conceptually different, and which are authorized and governed by different 

statutes.
20 

The court’s decision may be attributed in part to the legislature’s lack of clarity and to municipal 

“mistreatment” of these regulatory tools in the past. To some extent, a discussion of distinction between 

legislative and adjudicative functions may explain some of the difficulties inherent in this and similar rulings. 

 

Over the course of several decades, it seems that this legislative-adjudicative distinction may be at the heart 

of some New Hampshire land use decisions regarding impact fees, dedications, and exactions for off-site 

improvements. At least on the surface, the Court may be seen as equating off-site improvement requirements 

and impact fees when the two are substantially different in nature and source.
21 

 Though this particular issue 

was resolved by legislative amendment to RSA 674:21 (specifically permitting exactions for certain off-site 

improvements), the 2010 Hudson decision merits attention, as some courts still have difficulty applying the 

law and the concepts inherent in imposing conditions on development approvals. 

 

Ostensibly reviewing a superior court decision denying Clare’s request to refund the cost of a “performance 

bond” filed with the Town of Hudson, the Court first reviews an admittedly confusing and not well-

documented history of the Town’s handling and use of moneys it had received. Contrary to the Court’s later 

characterization of the money as being a performance bond or an impact fee, the moneys were paid by the 

developer to fund off-site improvements imposed as a condition of subdivision approval in August 2000. 

Some years later, the plaintiff (a trustee of the developer trust) asserted that the Town had not properly used 

these funds for the purposes for which the exaction was imposed (improving a nearby intersection), but 

instead also had been used to fund some other town projects. The apparent flaw in the Court’s analysis is 

shown by its looking at the definition of “impact fee” in RSA 674:21, V in isolation, and without regard to 

the notion that the impact fee must be specifically adopted by ordinance. [See RSA 674:21, V (b), (e), (f), 

and (g)]. The Court thus equated a developer’s deposit to cover costs of an off-site exaction with the statutory 

procedures established for handling money under a legislatively
22

 adopted impact fee ordinance. While a 

planning board surely may not use moneys paid in lieu of performing off-site improvements for other 

improvements, the Court incorrectly reviewed their handling by applying impact fee rules.  

 

Terminology and applicability of land use tools and statutory requirements are not interchangeable in the 

complex land use regulation arena. First, the moneys paid were monetary payments in lieu of the developer 

performing the off-site improvements. These, then, are exactions imposed through an adjudicative procedure. 

Second, the moneys apparently were paid by the developer (or an agent) and were not, therefore, moneys 

paid under a performance bond.  The moneys were not assessed as impact fees, which are imposed 

legislatively by the local legislative body (or at least imposed pursuant to local legislative directives). 

 

Certainly it is important to note that the Legislature has imposed limitations on exactions which are set forth, 

to add to the confusion, in the impact fee innovative zoning statute. Thus, a portion of RSA 674:21, V (j) 

reads:  

 

                                                           

20 
RSA 674:21, V now does impose some limits on surety for performance beyond those in the subdivision and site plan 

review enabling legislation, e.g., RSA 674:32: III (b) and 674:44, IV (b). 
21 

See, e.g., New England Brickmaster v. Salem, 133 N.H. 655 (1990); Simonson v. Derry, 145 N.H. 382 (2000); and 

RSA 674:21, and the statutory amendments in response to these cases.  
22

 Legislative here means the local legislative body, not the N.H. Legislature.  
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Such off-site improvements shall be limited to any necessary highway, drainage, and sewer and water upgrades 

pertinent to that development. The amount of any such exaction shall be a proportional share of municipal 

improvement costs not previously assessed against other developments, which is necessitated by the 

development, and which is reasonably related to the benefits accruing to the development from the 

improvements financed by the exaction. As an alternative to paying an exaction, the developer may elect to 

construct the necessary improvements, subject to bonding and timing conditions as may be reasonably required 

by the planning board. Any exaction imposed pursuant to this section shall be assessed at the time of planning 

board approval of the development necessitating an off-site improvement. Whenever the calculation of an 

exaction for an off-site improvement has been predicated upon some portion of the cost of that improvement 

being borne by the municipality, a refund of any collected exaction shall be made to the payor or payor's 

successor in interest upon the failure of the local legislative body to appropriate the municipality's share of that 

cost within 6 years from the date of collection. For the purposes of this subparagraph, failure of local 

legislative body to appropriate such funding or to construct any necessary off-site improvement shall not 

operate to prohibit an otherwise approved development. 

 

The end result in the Hudson case may have been the same given the Town’s apparently imprecise handling 

and accounting of the exaction cost deposit. A proper approach that may have resulted in a more defensible 

position for the town might have been to: 

• utilize a developer improvement agreement that stated what improvements would be undertaken and 

when they would be installed;  

• Utilize that agreement as the basis for securing performance – whether via a third party vehicle, such 

as a bonding company or line of credit, or by depositing cash by the developer as occurred in this 

case; 

• Tie that security for performance (however provided) with specific performance milestones and 

detailed cost estimates that then call for release of surety as work progresses pursuant to 

RSA674:36, III (b) or RSA 674:44, IV (b) for site plan review. 

 

It is at least possible, if not probable or even certain, that the proper use of procedures and documentation 

such as that just posited would have led the Court to analyze the issue properly as a review of an adjudicative 

decision, and perhaps even more simply, as a contract issue in which the question to be decided would be 

whether the Town adhered to the usage of the funds as required by the developer improvement agreement. 

 

While Clare v. Hudson, by its terms, was handled as neither an exaction nor taking case, proper use of 

statutory land use tools can assist local governments in directing judicial review and examination to the 

proper analysis. In a similar vein, it can be hoped that judicial review of land use board and legislative body 

actions will be based less on how one might characterize actions and instead will focus on the nature of the 

impact of the exaction in terms of benefits and burdens and not on what might be an artificial distinction in 

requirements by a misunderstanding of the tools in play. 

 

E.  How to Enforce Conditions and Decisions. The essential first steps in being able to enforce conditions 

and decision are to make sure that the decision is readily available to the municipal officials charged with 

enforcement and that a time-frame for action is known and followed.  In other words, the keys to successful 

use of conditions are awareness and follow-up in a timely fashion. 

 

Once a perfect notice of a decision is formulated and written, it does not simply get filed in the board's 

archives.  RSA 676:3, II requires the notice to be placed on file in the board's office and made available for 

public inspection within 72 hours after the decision is made.  Many municipalities post land use board 

decisions in one or more public places.  Of course, all records of municipal land use board proceedings are 

subject to the right-to-know law as minimal public access requirements. 
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If the decision involves conditions, requirements to obtain other permits, performance guarantees (bonds or 

letters of credit) or other actions that need to be taken, the board should assure that some individual is 

actually responsible for follow-up and that copies of the decision are provided to that person, along with a 

clear statement of that individual's responsibilities. 

 

Copies of a land use board decision should be directed to municipal officials who should be aware of the 

decision.  For example, notice of a subdivision approval should be placed in property records for assessment 

purposes.  A board, in consultation with the selectmen and other town officers, should establish a standard 

routine for distribution of decisions and follow-up that addresses at least the following elements: 

• Distribution and filing.
23

 

• How is the decision to be used? 

• Checklist to assure it is properly distributed. 

• Tickler system (calendar) to assure that conditions are met in a timely fashion and to avoid problems 

such as statutes of limitation or expiration of performance bonds or letters of credit. 

 

When a PB finds it necessary to consider revocation of approval for noncompliance with conditions, RSA 

676:4-a now specifies the procedures to be followed. Naturally, the procedures, stated by statute, are 

mandatory. 

Part 3. The Special Concept of a Land Use Board “Record.” 

 

If an appeal is filed from the decision of either a PB or a ZBA, the board must file with the court the board’s 

“record” which will form the basis upon which the court will review the decision to determine whether it is 

“contrary to law” or “unreasonable.”  A court may, but is not required to, allow additional evidence to 

supplement the record.  The existence of a complete, well-organized record may lessen the need for extrinsic 

evidence.  Therefore, the importance of a record should not be underestimated. 

 

By following the above steps in making, issuing and using a local land use decision, the board or 

administrator will create a flow of paper work that will be the “record” of proceedings at the municipal level.  

The record, whether it is used to defend an appeal or to support an enforcement decision, can be a major, and 

perhaps decisive, factor in succeeding in court. 

 

A properly prepared and compiled record can assist a court in the following ways: 

 (1)  How did the municipality reach its decision? 

 (2)  Did it comply with the law?  

 (3)  What equitable considerations might affect the case? 

 

An improperly prepared, incomplete, disorganized, or confusing record will leave a court free to speculate as 

to what the board did and may lead to a remand for further proceedings or to reversal of the board’s decision. 

 

What is in the “Record”? 

[Short answer is “everything but the kitchen sink.”]   The longer, text book, answer is that the "Record" is the 

recorded documentation of the proceedings that occurred at the local level, and includes everything that the 

board considered or which was presented to the board, whether deemed relevant or not, unless the material 

was excluded from consideration during the proceedings. 

                                                           

23
RSA 674:37-a  explicitly states what was the practice in many communities, i.e., changing property tax assessments to 

reflect subdivision plans given final approval prior to April 1 of each year.  It can be assumed that site plan approvals or 

zoning board decisions may similarly affect property values.  Therefore, land use boards should assure that notices of its 

decisions are sent to local assessing officials. 
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In compiling the record, the board should avoid disclosing attorney/client communications unless they were 

discussed during board proceedings other than during nonpublic session.  Irrelevant material might be 

excluded, but it should be excluded only with consent of the municipal attorney who will probably want to at 

least refer to the excluded materials in a cover sheet. 

 

In conclusion, the Record serves many purposes.  It is the municipality’s first line of defense in court.  But, 

even more useful are the purposes that it serves in producing a documented chronicle for each case that is 

heard by a land use board.  The formality with which a record is treated will vary depending, for example, on 

whether it will go to court, but the concepts underlying the creation and utility of a record are present in 

virtually all land use actions to some degree or another. 

 

  

Practice Tips:Practice Tips:Practice Tips:Practice Tips:        How is the Record Compiled?How is the Record Compiled?How is the Record Compiled?How is the Record Compiled?        

• Editing the record is an unacceptable practice. Editing the record is an unacceptable practice. Editing the record is an unacceptable practice. Editing the record is an unacceptable practice.     

• The person who compiles the record will vary by municipality and the availability of stThe person who compiles the record will vary by municipality and the availability of stThe person who compiles the record will vary by municipality and the availability of stThe person who compiles the record will vary by municipality and the availability of staff.  aff.  aff.  aff.  
Clearly, though, the custodian of the board's documents should retain all materials in the Clearly, though, the custodian of the board's documents should retain all materials in the Clearly, though, the custodian of the board's documents should retain all materials in the Clearly, though, the custodian of the board's documents should retain all materials in the 
record and will probably be the individual who compiles, certifies, and transmits the record and will probably be the individual who compiles, certifies, and transmits the record and will probably be the individual who compiles, certifies, and transmits the record and will probably be the individual who compiles, certifies, and transmits the 
record.record.record.record.    

• Land use appeals are generally "on the record," and a "certified"Land use appeals are generally "on the record," and a "certified"Land use appeals are generally "on the record," and a "certified"Land use appeals are generally "on the record," and a "certified"    copy of the record is to be copy of the record is to be copy of the record is to be copy of the record is to be 
transmitted to the court.  The precise manner in which the record will be compiled, transmitted to the court.  The precise manner in which the record will be compiled, transmitted to the court.  The precise manner in which the record will be compiled, transmitted to the court.  The precise manner in which the record will be compiled, 
certified and transmitted to the court will be determined by the municipality's attorney, certified and transmitted to the court will be determined by the municipality's attorney, certified and transmitted to the court will be determined by the municipality's attorney, certified and transmitted to the court will be determined by the municipality's attorney, 
but it is generally wise to create a cover page with but it is generally wise to create a cover page with but it is generally wise to create a cover page with but it is generally wise to create a cover page with a table of contents and to then include a table of contents and to then include a table of contents and to then include a table of contents and to then include 
all of the documentary materials in some logical order.  If possible, it helps to sequentially all of the documentary materials in some logical order.  If possible, it helps to sequentially all of the documentary materials in some logical order.  If possible, it helps to sequentially all of the documentary materials in some logical order.  If possible, it helps to sequentially 
number the pages for ease of reference.number the pages for ease of reference.number the pages for ease of reference.number the pages for ease of reference.    
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Exhibit A. 

Sample Developer Improvement Agreement 

Provided by Daniel Crean, Pembroke, NH 

[Note:  This sample is not intended and should not be construed as providing legal advice or 

counsel, or as a model for a particular instance.] 

Developer (Subdivider) Improvement Agreement 

This is an agreement  between ____________, with a place of business at __________________, County of 

______________________, ("Developer") and the ________ of _______________________, a 

__________________ municipal corporation  with a place of business at ____________________, County 

of ____________________, (“Municipality”). 

Background Statements. (A)  Developer has applied to the _______________ Planning Board for approval 

of a Subdivision/Site Plan (Development Plan) of property located in Municipality as shown on a plan 

entitled "____________________ " dated ______, 20__, ("the Plan").  

 (B)  The development will require the installation of certain improvements to be installed by and at 

the expense of the Developer.  

 (C)  Developer seeks to obtain conditional approval of the subdivision/site plan under RSA 674:36 

(or :43) and (Municipal Regulation (specify Document and § ___________), while providing satisfactory 

surety for the performance of these obligations and represents a commitment to complete these 

obligations under this Agreement as a condition of subdivision/site plan approval. 

NOW THEREFORE, in consideration of the mutual terms and conditions set forth in this Agreement, the 

Developer and Municipality agree as follows:  

1. General Compliance.  Developer shall: 

 (A)  Abide by all requirements of the Zoning Ordinance, Subdivision Regulations, Site Plan Review 

Regulations and Building Code as they pertain to the development of this property; 

 (B)  Abide by all conditions of approval as imposed in the notice of approval and Board decision; 

 (C)  Install and maintain all improvements and take all other actions required by the 

Subdivision/Site Plan Review Regulations and as shown on the Subdivision/Site Plan whether or not the 

installation of said improvements and performance of said obligations are secured under this Agreement; 

 (D) Provide and maintain in place surety for performance of Developer’s obligations as required by 

Section 4.   
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2. Nature of Work.  Developer shall provide all improvements, whether secured or not, in accordance with 

the specifications and requirements of the Municipality as specified in (the applicable Regulations) (the 

conditions of approval specified by the Planning Board) (the plans, drawings and specifications approved by 

the Planning Board in association with Developer's application for approval). [Use whichever phrase(s) are 

appropriate.]   

3. Timing.  Developer shall commence installation and construction of the improvements no later than ___ 

days after preliminary/conditional approval by the Planning Board.  Installation and construction shall 

proceed in a timely fashion, according to the schedule affixed as Exhibit 1, and in accordance with the 

following requirements:  

(A) Installation and construction shall be performed in a proper, workmanlike manner and in full 

compliance with local, state, and federal requirements.  Develop shall be responsible for 

appropriate stabilization and restoration of all affected areas during and after construction.  

(B) Developer shall work with the municipal (Road Agent/Engineer or other designee) to assure 

compliance with all requirements, conditions, and specifications. In the event of disagreement, the 

Municipality may engage an independent engineer to resolve the matter, with costs thereof to be 

borne by Developer.  

4. Security for Performance.  Developer shall tender, prior to commencement of construction and 

recording of conditional approval, as surety for the satisfactory completion of Developer's obligations, 

under this Agreement a performance bond or letter of credit satisfactory in form and substance to the 

Municipality and subject to the following terms and conditions:  

(A) Upon receipt of a certificate of satisfactory completion of obligations under this Agreement 

submitted by the Planning Board, Developer shall be released from further obligation under this 

Agreement, except as stated in this section, and the performance surety may be released.  

Obligations of the Developer under the development approval and in accordance with the 

development documents reviewed by the Planning Board, if any, shall continue as stated in those 

documents.  

(B) Performance surety shall be partially released as portions of the construction are satisfactorily 

completed and accepted in accordance with RSA 674: 36, III (b). The schedule of values for partial 

release is as set forth in Exhibit 2.  

(C)  Upon failure of Developer to satisfactorily or timely perform its obligations under this 

Agreement, the Municipality, after notice to the Developer and surety as provided in the surety 

document, may withdraw from the surety any amounts it requires in accordance with the following 

procedures:  

(1) The Municipality shall notify Developer of any asserted failure of performance.  If 

developer does not satisfactorily remedy the failure within 30 days after notice, 

Municipality, by its Planning Board or other designee, may utilize the surety for payment of 
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costs associated with correcting the failure to perform.  In matters determined by the 

Planning Board to immediately concern public health, safety, or welfare, the 30-day period 

for remedial action may be waived with such notice as may be appropriate under the 

circumstances.  

(2) Developer may cure the default of failure to perform within 30 days after notice is 

provided under subparagraph (1) to avoid drawing on the surety, except for immediate 

actions as may be imposed under subparagraph (1).  

(3) Failure to perform includes failure to comply with the requirements and conditions 

referred to in this Agreement or to timely carry out the responsibilities for construction of 

improvements under this Agreement. Work interruptions caused by acts of God, labor 

disputes or other causes beyond the control of the Developer shall cause said period to be 

extended by the period of any such interruption.  

(4) If Municipality receives notice or has reason to believe that the surety may expire or be 

revoked, rescinded or otherwise placed in jeopardy, after reasonable notice to Developer, 

and if Developer does not provide adequate replacement surety approved by the Planning 

Board, Municipality may draw on the then-existing surety for such amounts as it deems 

necessary to protect the Municipality's interest.  

(D) The surety shall be in an amount not less than $ ________ and shall be released upon 

certification of completion of the improvements as satisfactory by the Planning Board or its designee and 

upon final approval of the subdivision/site plan, following public hearing, if required.  The full amount of 

the surety may be so released subject to replacement by a maintenance bond in the amount of $________, 

to be kept in force for ___ years following final approval. Drawing upon the maintenance bond shall be in 

the same manner as is provided for drawing on construction surety. Any unused balance shall be released 

at the expiration of the ___ -year period.  

[5. Status of Road.   (To be used when improvements include Road)  In accordance with RSA 674:38, 

approval of the subdivision/site plan and construction of the road as shown on the development plan does 

not constitute or result in acceptance of the road by the Municipality.  If Developer seeks to have the road 

become a Municipal road, it may become a Municipal road only by acceptance or layout in accord with 

applicable law.] 

[5 or 6].  Inspection, Remedies and General Terms.   

A. The Municipality at any time may inspect the work to determine if it is being performed in 

compliance with this Agreement and applicable standards. The Municipality upon receipt of a 

request by Developer that it believes the work, or a phase thereof, has been completed, shall 

inspect the work within a reasonable period after such request is made. 

B. Drawing upon the performance surety is not the exclusive remedy which the Municipality may 

exercise, and the Municipality is not limited by the dollar limit of such surety in seeking relief.  
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C. This Agreement, together with the notice of decision of approval of the subdivision/site plan, 

constitute the entire agreement of the parties relative to its subject matter and may not be 

modified except by a writing duly executed by the authorized agent of each party.  

D. This Agreement is binding upon the heirs, successors and assigns of the parties.  

E. This Agreement shall be construed under New Hampshire law. The parties, including any surety 

providing a bond or letter of credit for Developer, agree that any action under this Agreement shall 

be brought and pursued in a Court located in New Hampshire.  

 

 This agreement has been executed by the duly authorized agent(s) of the parties on the dates indicate by 

their signatures. 

[Add signature, date, witness and acknowledgement lines for all parties.] 

 

EXHIBIT 1 

CONSTRUCTION SCHEDULE (Example for Road work) 

[Enter exact date for action or number of days allowed, as appropriate.]  

Step 1.  

Clear grub and stump right-of-way to include removal and storage of top soil; inspection prior to 

proceeding to step 2 

 Commence 30 days after approval [or by _______________]. 

 Complete ____ days after commencing [or by ____________]. 

Step 2.  

Grade road to sub-grade and install drainage structures; inspection prior to proceeding to step 3  

Commence by _____________. 

Complete by _______________. 

Step 3. 

Place and grade bank run gravel and begin shaping side slopes; inspection prior to proceeding to 

step 4:  

  Commence by ____________. 
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Complete by _____________. 

Step 4.  

Place and grade crushed gravel and finish grading side slopes and drainage swales; inspection prior 

to proceeding step 5:  

  Commence by _____________. 

Complete by _______________. 

Step 5.  

Pave road surfaces, final grading of shoulders and seeding and mulching of all disturbed areas; final 

inspection and approval of construction:  

Commence by __________. 

Complete by ____________. 

 

EXHIBIT 2 

SCHEDULE OF VALUES FOR PARTIAL RELEASE OF SURETY (Example for Road Work) 

Step   l.   Clearing, etc.:      ___________ % or $ ____________ 

Step   2.   Grading and drainage:   ___________ % or $ ____________ 

Step   3.   Gravel and sloping:    ___________ % or $ ____________ 

Step   4.   Final gravel and finish grading:  ___________ % or $ ____________ 

Step   5.   Paving and final work 

100%, less retainage or maintenance bond amount:  ____________ 
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Exhibit B 

CHECKLIST for IMPOSING EXACTIONS ON APPLICANTS 

[This checklist is adapted from a form suggested by the Utah League of Cities &Towns.  If used in 

any form, it must be adapted to “fit” local ordinances, regulations, and conditions.] 
 

1. Determine if the land use ordinance requires or allows an exaction on the application being considered.  If 

an application complies with the ordinances in place when it was submitted in complete form, and all 

application fees were paid, then it is entitled to approval, which may be conditional. 

 

2. If the ordinance provides for specific exactions, determine how the application will create a burden on 

public services provided by the municipality.  

 

3. Determine what the net burden created by the development will be, taking into account offsetting factors 

such as:  

a. Impact fees which will be collected from the applicant that may offset burdens created by the 

development;  

 b. Property that the applicant proposes to provide to the municipality for public improvements 

which do not serve the development or which exceed the size needed to serve the development, but 

which the municipality wishes to accept; and  

c. Other factors that mitigate the real impact of the development on each public service that may be 

the subject of an exaction.  

 

4. After considering the burdens imposed and any offsetting factors, identify the cost that the municipality 

would bear to offset the burdens created by the proposed development on a specific public service.  

 

5. Impose exactions that place burdens on the development that are roughly equivalent to the impact that the 

development will have on public services provided by the municipality. Precise mathematical precision is not 

required.  

 

6. Support the decision to impose exactions with substantial evidence in the record indicating that each 

exaction:  

a. Is provided for by ordinance, and  

b. Addresses a burden created by the proposed development, and  

c. Offsets a burden that the municipality itself will bear absent the exaction, and  

d. Imposes a burden on the development in terms of dollars and cents that is roughly equivalent to 

the cost that the municipality would have to pay to offset the net burden created by the development 

(after considering offsetting factors), absent the exaction. 

 


